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I. HumaN DigN1TY: HOPES AND DOUBT

The concept of human dignity is as difficult and loaded with substantial problems as it is cen-
tral for the contemporary architecture of human rights, The latter role is evident: human dig-
nity forms a foundational concept for the international legal order of human rights.! Many
national legal orders incorporate it explicitly, in the post-war era often following the example
set by the Universal Declaration of Human Rights.* Supranational international organizations
like the European Union have recently done the same? as have regional systems for the protec-
tion of human rights, though sometimes in quite questionable terms.+ ‘

A further category of norms and instruments relevant for the legal positivation of human
dignity are those whose scope is coextensive with central parts of what human dignity is about,
Various international instruments, including the international humanitarian and the prosper-
ing international criminal law? are aiming at protecting human dignity, mostly explicitly so
through action against genocide,® crimes against humanity, torture, war crimes, or patterns
of discrimination.? On the level of constitutional norms and constitutional instruments, pro-
hibitions on inhuman and degrading treatment, torture, or slavery are evident examples, as
are prohibitions of discrimination on the grounds of ascribed race, ethnic origin, sex, religion
and belief, disability, and—increasingly so—other characteristics such as sexual orientation.

Inlegal orders—national or international—without explicit foundation in the positive law,
dignity nevertheless plays a sometimes even pivotal role: here it is included in the law through
interpretation of other norms, more or less closely related to dignity, by case law.

' Cf for some examples UN Charter, Preamble; Universal Declaratlon of Human Rights, Preamble and
Art 1 Internattonal Covenant on Civil and Political Rights, Preamble; and International Covenant on
Economic, Soc1al and Cultural’ Rights, Prea.mble, acknowledge a foundational role of dignity for human
rights, U7

+* Cffor examples from different continents: Finland: s 1; Germany: Art 1; Japan: Art 24; Portugal: Arts 1,
13,26, 67, 206; Mexico; Art 3(c); South Africa; Art 10; Spain: Art 10; Switzerland: Azt 7.

3 Charter of Fundamental nghts of the European Union, Art 1. The European Court of Justice (EC]) had
already acknowledged hriman d1gn1ty ds part of the findamental rights, forming part of the general
principles’ of the then Europedn ‘Community law, cf eg ECJ, Case C-377/98 Netherlands v Buropean
Parliament, para 7, See Matthias Mahlmann, ‘1789 Renewed? Prospects of the Protection of Human Rights
in Burope’ (2003) 11 Cardozo Journal of nternational and Comparative Law 903,

4 The American Dec]aratlon of the nghts and Duties of Man, 1948 recitals, Preamble, Art XXHI The
Americat Convention on Humian nghts, i98g, ‘Arts 5{2}, 6(2), 11; The African (Banjul) Charter on Hunian
and Peoples’ Rights, 1981: Preamble, Art 5; The Arab Charter on Human Rights 2004 Preamble, Arts 2.3, 3.3,
17, 20.1, 33.3; 40.1. Arts 233 or 3.3 are examples for questionable positivations.

s Rome Statue of the International Criminal Court, Arts 5-8. ,

¢ Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948 (without
an explicit reference to human dignity).

7 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10
Decemher 1984 (dignity in preaml)le)

R Internatlonal Convention on the Elimindtion of All Porims of Racial Discrimination, 21 December 1965
(dignity in prearmble); Conventmn on the Ehmmahon of All Porms of Discrimination against Women, 18
Décember 1979 (dxgmty in preamble), Conventlon on the Rxghts of Persons with Disabilities, 6 December
2006 (dlgmty in preamble)

® The European Conventlon on Human Rights daés not contam 4 reference to human dignity, although
such reference is mcluded in addltlonal protocols, cf Protocol 13 noting that ‘the abolition of the death
penalty is essentlal for thé protectlon of this right and for the full récognition of the inherent dlgmty of all
human beings, The European Court of Hurnan Rights (ECtHR) a551gned dignity a pivotal role in the
archltecture of the Conventlon Pretty v Umted ngdam, App no 2346/02, para 65. The Court connects
hunian dlgmty with Art 3 (para s2) and states that humin autonomy 1s protected by Art 8 (para 61).
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The central role of human dignity in the global culture of law isby no means self-evident. Human
dignity as an ethical and political idea has very powerful history. As a legal concept, it hada rather
slow career. It appeared late on the scene of modern: constitutional law™ before its inclusion in the
UN Charter and the Universal Declaration of Human Rights sparked off further development.

And there is another point why the central role of human dignity may seem less evident than it
sometimes appears: human dignity is not at all a fully trusted Todestar of the international human
rights culfure and its hard legal normative core in the multi-layered, manifold intertwined, differ-
entiated, and heterogeneous systems of human rights protections through constitutions, sub- and
quasi-constitutional human rights bills, supra- and international instruments." For some, thelight
it sheds is not the light of judicial insight and normative progress, but the dubious, phosphores-
cent, seductive glow of a legal will-¢-the:wisp that leads one astray in the dangerous swamp of
hidden ideologies, false essentialism, masked power, and self-righteous cultural and religious

- parochialism treacherously adorned in the splendid robe of universalism.

And there are reasons for this perspective: the reference to human dignity in legal instruments
or court decisions is sometimes not at all in accordance with fundamental values fike liberty,
equality, and true concern for the worth of individual personality. In any event, it is heteroge-
neous and full of discord: in important legal matters, the law and courts may refer to human dig-
nity but draw radically different conclusions of what that means for the issue at stake,

Human autonomy is habitually ranked as a central, perhaps even necessary, content of human
dignity. This conceptual affiliation, however, nourishes doubts as well as seerns to presuppose the
idea of a reasonable, self-determining human subject that is for many since its inception pro-
foundly and disdainfully biased by particularistic perspectivessuchas gender, ethnic background,
cultural origin, or social status and rightly deconstructed in contemporary discourse.

On the other hand, is it really imaginable to do away with human dignity in modern law? After
all, the quest for grasping the core of human dignity has accompanied human reflection since its
be.gmﬁings, not necessarily as a term, but as the idea that human beings are invested with a par-
ticular worth commanding care and respect, for others and for their own proper selves. And its
particular role in the international rights debates is not just a kittenish twist in a contingently
unfolding hormative narrative of the last century. To the contrary, its rise had to do with epochal
shifts—the final dawn of the European empires, decplohization in political, ideological, and the-
oretical terms, the fall of patriarchies, the critique of dehumanizing ideologies such as racism,
democratization, and the economic emancipation of wider parts of socicties because powerful
social movements claimed their due. And, not to be forgotten, its cruel and unwilling midwife at
birth was Irio:r.hing‘b}‘i.t the illumination of what its négation practically means provided by the
crude liéht of the gas chambers and other atrocious offépifhig of a dire epoch.

The controversy around human dignity as a foundational concept for the law in general and
constitutionalism in particular is thus no superficial affair. To find a way out of this maze, the

" For early refererices see Art 151 of the Weimar Constitution of Germany (1919) not establishing a
subjective right but a principle of economic prganization; se¢ further the Preamble of the Constitution of
Tretand of 1937. Christopher McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights
(2008} 19 European Journal of International Law 664 lists other examples. Dignity, however, was included in
the Constitution of Fintand by amendment of 17 July 1995 before the Constitution of 1999 came into force.
Tt was included in the Constitution of Portugal by amendment of 11 June 1951 before the Constitution of 1976
came into force. The Preamble of the Cuban Constitution of 1076 refers to human dignity, but not the
Preamble of the Constitution of 1940, Art 20 which includes human dignity ina non-discrimination clause.
'Thé Conistitution of Mexico of 1917, Art 3, did not contain a reference to dignity, the amendment of Art 3¢
dates from 1946. § 135 on the p’roh'ibifion of the death penalty in the Paulskirchenverfassung, 28 March 1849
was based on the opinion of the drafters that the human dignity of criminals has to be respected, f Jorg-
Detlef Kithneé, Dié Reichtsverfassung dér Paulskirche (and edn, 1998), 344. b
u Cf Christopher McCrudden (n 10), 655.
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following steps will be taken: First, problems of the method and theory of comparative legal

perspectives will be discussed and the core issue to which they lead: the antinomy of practical
" universalism and theoretical relativism of human rights (Section II). Secondly, a few remarks
will sketch some relevant aspects of the history of the idea of human dignity (Section arn.
'Ihu-dly, the discussion will turn to the content of human dignity and its doctrinal unfolding as
. a-legal concept (Sections IV and V). Finally, some tentative remarks will comment on the
deeper cultural and political issues at stake {Section VI).

II. DIGNITY AND THE ANTINOMY OF HUMAN RIGHTS

an interesfing property of contemporary court practice of constitutional and particularly
: human nghts adjudlcatxon to incorporate comparative perspectives: a new hermeneutical
cross- border curiosity is the jurisprudential mark of the day. The methodological justification
of this development is, however, far from clear” One common ground for scholarly work is
interest in understanding the many paths of the law in different legal systems. However,
: ncrete impact of such studies is problematic for judicial decision-making, For some, a
fu ctlc_)nél approach seems appropnate that tries to describe and evaluate the answers of dif-
ferent legal systems to the common problems each legal system faces.'* Others may aim to dis-
he hetero geneous legal worlds the normative best, not least by studying unconvincing
X perhaps pursuing a umversahst stance, in general or limited to human rights with

ion very much under strain in the contemporary debates. The main problems in thlS
€ not the vanety of interpretations of shared legal concepts or the importance of

C Iackson in Chapter 2 of this volume
‘CfKonitad Zwelgert and Hein Kétz, An Intmducfmn fo Compam tive Law (3rd edn, 1996), 3; cf Norman
orsen, Michel Rosenfeld, Andrds Sajé, and Susanne Baer, Comparative Constitutionalism (2nd edn,

Zwe1gert and Kotz (n 13), 151f.

A famous example is the study of the US- Amencan experience with the death penalty by the South

\ Gonstitutional Court (SACC), concluding that South Africa ‘should not follow this route, S v
kwanyane -and Another {CCT3/04) [1995] ZACC 3; 1995 {6) BCLR 665; 1995 {3) SA 301 f1006] 2 CHRLD

5 (2):SACR1 (6 June 1995), para 56 (Chaskalson).

f Dorsen et al (1 13), 3. Jiirgen Habermas, ‘Das Konzept der Menschenwiirde und die realistische

Jtopic der Menschenrechte’ (2010) 58 Deufsche Zeitschrift fiir Philosophie 343, 347: human dignity imports

an egalitarian-universalist morality into law,

Cf Ruti Teitel, ‘Book Review: Comparatwe Conshtuuonal Law in a Global Age’ (2004) 117 Harvard Law

eview. 2570, 2586,

'These are common approaches, cfthe taxonomy of Mark Tushnet, Weak Courts, Strong Rzghts (2009),

“distinguishing functionalism and normatwe unwersahsm, on the one hand, from contextualism and

Xpressivism, on the other. ’

e 'Ihis is the central point of McCrudden (n 10), 710,
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context for the understanding of legal precepis. There are many different conceptions and
veen but within various legal sys-

understandings of fundamental legal concepts not only betv
tems and cultures, as any dissenting court opinion {lustrates. Human dignity is of course no

t The interesting question is, however, whether alt these conceptions

exception in this respec
are of equal normative plausibility—a question that the observable variety poscs, not answers.

In addition, contexts certainly matter for what a legal concept in 2 particular legal system
really means.® On the other hand, one should avoid the mystification of contexts: there is
much to be said about the different comntexts, say; of administering the death penaliy in the

United States or in South Africa™ At the core, however, everywhere a hard normative ques-

tion is at stake: Can the taking of ife for penological purposes be justified? Stressing contexts

should not be ased to cloud the core of these questions and their often painful normative and
political implications. — _
The real question is thus whether any justification of certain understandings of normative

concepts can be normatively relevant for other systems because any such justification is itself
ground and thus not trans-

intrinsically dependent on the cultural, historical, and social back
ferable to other legal orders.

Ebr human rights, this question can be reformulated more precisely as the question of the
pos{sibﬁility ofa culturally non-relative justification of a theory of fundamentol rights. Human
rights and connected norms, like clauses of limitations are regularly specifically underdeter-
mined by the positive law. Their text is opaque, open-textured, and abstract. A theory of fun-
ddmental rights fills the hermeneutical space opened by the abstract structure of human rights
norms by pfbviding’ those normative principles that guide their interpretation: if is an encom-

nd normative point of an order of fundamental rights and

passing account of the structure &
the particular normative positions it creates.? Such a theory of fundamental rights must be

based on the positive law it serves fo interpret. A fascist theory of fundamental rights is frre-
concilable with the Furopean Convention on Human Rights. Beyond such extreme cases, &
theory of lﬁlﬁdémental rights can, however, {and with hermeneutical necessity) not be deter-
mined in the last {istance by positive human rights norms as the opagueness and openness for
different interpretations of these norms formed the reasons to have recourse 1o theoretical
reflection in the first place. The content of a theory of fundamental rights cannot itself be
determined by {he normative material the content of which it serves to define.

There are riow several reasons why it may seem doubtful that a non-relativist theory of fun-
damental rights‘is possible. Most importantly, perhaps, 2 universalist approach faces many
challenges of normative epistemology. The critique of metaphysics through analytical non-
cognitivism,” the element of avowal and decision in value statements in Max Web er’s analysis,”

the social and cultural genealogies of Critical Theory,

»s gtructuralism,™ and post—modemjty’?

 "This is correctly highlighted by Tushnet (n 18), 10ff

a (Cfeg David Garland, A Peculiar Institution (2010) on the US§-American context.

» Tor some background see Matthias Mahlmans, “Dictatorship of the Obscure? Values and the Secular
Adjudication of Pundamental Rights in-Andrés Saj6 and Renata Uitz (eds), Constitu tional Topography: Values
and Constitutions (2010), 3435 Matthias Mahlmann, Elemente einer ethischen Grundrechtstheorie (z008).

4 eg see Rudolf Carnap, {Iberwindung der Metaphysik durch logische Analyse der Sprache’ (1931) 2
Brkenninis 2106 on moral concepts as pseudo-concepts o Alfred Jules Ayer, Language. Truth and Logic
{1936).

-1 Cf eg Max Weber, ‘Politik als Beruf' in Max Weber Gesamtausgabe, Bd 17 (1992}, goff.

35 Max Horkheimer and Theodor W. Adorno, Die Dialektik der Aufklirung (1969).

w Cf eg Michel Foucault, Les miofs et les choses. Une

Foucault, Larchéologie du savoir (1969).
7 Jean-Frangois Lyotard, L4 condition postmodeme (1983

archéologie des sciences humaines (1966} Michel
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have rendered it profoundly doubtful that any universalist claim could be epistemologically
justified. After all, which foundational argument does not become entangled in the maze of
dogmatism, infinite justificatory regress, tautologies, or recourse to contingent traditions? For
many, the only intellectually respectable position is therefore one or another form of relativism
founding normative arguments in the last instance on cultural traditions, soctal sermnantics, dis-
course formations,® operations of social systems,* shifting narratives, or exchangeable final
janguages.®

There is a political point against universalism, too. Universalism smacks of paternahsm,
even cultural imperialism that raises serious problems not least in the context of multi-layered
systems of human rights, because the universalist stance of one court, say an international
court like the European Court of Human Rights, may unduly curtail the self-determination of
a political community.

There is, however; a fundamental catch: the very-architecture of international human rights
Jaw seems to imply the possibility of universalism, This is not just a functional universalism
through factual interdependence in multilayered systems of human rights protection. It is an
axiological universalism: the various national, supranational, and international human rights
codes presuppose through their interconnection that not only irreconcilable norms collide,
but that something common is secured and new common ground is gained in the process of
adjudication. This was, after all, the core aspiration of the post-Second World War normative
recalibration though the political practice of powers continued to remain remote from it. This
assumption is the lifeblood as well of fundamental new beginnings of communities that want
to re-join the better normative heritage of humanity after years of suppression and injustice—
from post-war Germany to South Africa’s post-apartheid constitutional resurrection.”

. The antinomy of international human rights law is thus formulated: there is a practical uni-
versalism implied in the very architecture of modern human rights law; this universalism
seems, however, theoretically indefensible and politically doubtful. This fundamental problem

‘of all human rights is of particular importance for the idea of human dignity which since its

inception has been at the heart of the whole human rights project.

A plausible approach to the solution of this problem cannot be outlined by abstract argu-
tnent alone but presupposes a reconstruction of the content, the various conceptualizations of
the concept human dignity, and some thoughts about their respective legitimacy. Methods
and their substantial theoretical underpinnings are sometimes most clearly stated (and to a
certain degree legitimized) by the practice of their application. 'This is what we turn to now,
first in a historical perspective.

III THE QUEST EOR DIGNITY

The Pomt and Perlis of Historical Reﬂectlon

The reflection about the value status of human beings occupies a central place in the history of
normative ideas, This complex and sometimes contradictory history is the background and base
for the concrete incorporation of dignity in legal systems. It is therefore rightly not amiss in any

+ 3 Cf eg Poucault, Les mols ef les choses (n 26); Foucault, Larchéologie du savoir (n 26).
% Niklas Luhmann, Di¢ Gesellschaft der Gesellschaft (n 26).

© # Richard Rorty, Frony, Contingency, and Solidarity (1980), 731,

-3 Cf on the constitutional aspirations of civilized nations SACC, Makwanyane, para 278 (Mahomed});
Laurie WH, Ackermann, ‘Equality and the South African Constitution: The Role of Dignity' (zo00) 63
Zeitschrift fiir auslindisches dffentliches Recht und Vilkerrechi 537, 539.
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serious treatment of the matter. Crucially important for gaining a somewhat fuller picture of the
content of this history is to look not only at the development of ideas but also at the real history
of social practice and struggles. This holds for the contemporary world, too. The most impressive
manifestations of human dignity are certainly not found in books (great though some of them
are) but in human lives—to be clear, not only or even predominantly so in the lives of the real or
imagined heroes and heroines of politics, science, and art, but in the ordinary lives led around
the corner that are unnoticed by history books and still embody what this term is about.

Equally significant is to search for manifestations not only where the term dignity and its many
synonyms and circumscriptions are used but in other than linguistic forms of human expression
as well. There is certainly much to be learned about human dignity from Sophocles tragedies,
Michelangelos sculptures, or Goyd’s etchings. Some accounts of the historical development of the
concept of human dignity overlook this and conflate recorded theoretical thought with the
whole history of this complex normative idea. One detrimental consequence of this stance is that
those predominantly non-European, non-Western cultures where such records do not exist
(because they were not produced or because they were destroyed by conquerors, empire-building
imperialists, and the like) do not even appear on the screen of historical recollections.

A second important point concerns the fallacy of concluding from the absence of a term like
‘dignity’ in a particular language the absence of the normative substrate in the minds of the peo-
ple using that language. That this is in fact a fallacy seems to be a rather clear lesson of the con-
temporary theory of the relation of language and mind.** Mental representations of any sort
{concepts etc) can be realized in a variety of ways without the need for a proper term for what is
meant: a native English speaker may lack the word Gemiitlichkeit without being devoid of the
feeling that this term designates and the ability to express this subjective emotional state linguis-
tically. This has some significance for a central issue at stake: one finds, not rarely; the opinion
voiced that culture X lacks the idea of human rights in general or of human dignity in particular
because language Y used in X lacks a special term for human rights or dignity.* This in itself is
often not true but even if it were so, it is—given what has been said before about the relation of
language and mind—ofno interesting consequence for the substantial question at stake.

- A third point concerns the distinction between what people think and express about the
norms that are applicable to them and the norms that are in fact applicable to them, The fact
that a person or a group of persons was or is of the opinion that human dignity is (or is not) a
normative status its members enjoy, does not entail that they do (or do not) enjoy it. Thus a
culture of fervent dignity-deniers may still possess what they deny.

Finally, it is worth noting that genealogy and justification are distinct things in normative
argumentation. A consequence of this distinction is that even if a certain culture has a certain
normative tradition, this does not mean that this tradition is justified only for this culture or
even justified at all. It may be a good, a bad—or the usual case—a mixed tradition, including
better and worse ideas. Historical genealogy of a normative concept thus does not avaﬂ one of
the tasks for providing a justification for its understandmg i

3 CE Steven Pinker, 'I'he Language Instmct {1994), ssit.
3 o former judge of the German Federal Constitutional Court, Paul KJIchhof atthe Humbol&t Uruvers:tat

Tuarkish language s lacking a term for human dignity, ¢f Der Tagesspiegel, 23 April 2009; Die Welt, 23 April 2009,

* Genealogical reconstructions often show exclusionary tendencies, Cf the theses voiced by Ernst von
Caemmerer, in Hans-Jiirgen Papier and Detlef Merten {(eds), Handbuch der Grundrechte, Bd V11 (2010),
$ 136, paras 104-112, that human rights are mtrmsxcaﬂy connected {o the Christian, and less so the Judean,
tradition, but are alien to Islam.
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2. Dignity in History: Some Tentative Observations

Looking at the history, paying due attention to these methodological parameters, one
could make the following observations about the historical trajectory of the idea of
dignity:*

The idea of what is today called human dignity concerns the intrinsic value status of human
beings as human beings irrespective of other propertics. As words in general, human dignity
and its synonyms can be used to designate other designata, for example a relative position
within a given, contingent social hierarchy.**

'This idea is not bound to any particular culture or religion, One finds it in classical antique
thought, for example in Greece” or China,® in the framework of polytheistic,” pantheistic,®
different monotheistic*-and secular, agnostic, or atheistic worldviews.# Undoubtedly, viola-
tions of human dignity were often defended within these frameworks. The point here is only
that the basis for unfolding a concept of dignity is equally present in many cultural and reli-
éio_us__ contexts, long as the way may be.

" 'The ascription of dignity demands respect and recognition as a creature with particular
worth equally shared by every human being. A more precise statement with more clear-cut
normative consequences of what this worth means is to regard human beings as Iast-order
gy%po,ses of human intentions and actions. Human beings are regarded as Selbstzwvecke, as
:ﬂﬁgs—imthemselves, aterm that can be derived from Kant's version of this thought—a versioft,
j;i_‘,o__t the origin, given other t_radjtibns; something to be underlined because the idea is some-
'_ti;iles attribufé;d to Kant alone.® The normative consequence of this status is the protection of

)

33 For more detail cf Mahimann, Elemente (n 22), 97-173. -
¢, Classic example for this is Cicero, De inventione rhetorica, 11, 166. "The distinction helps to evaluate the
hesis that dignity is honour universalized by the Nazis, of James Q. Whitman, “Nazi “Honour” and New
‘European “Dignity” in Christian Joerges and Navraj S. Ghaleigh (eds), Darker Legacies of Law in Europe
“(3585); 243fF the point of human dignity proper is that it is a value status intrinsic to any human being, the
. «efy point the ideology of racial honour dentes—with Tethal consequences for those devoid of this ‘honour.
The idea of the uniyersalization of the highest rank appears in a different context in Jeremy Waldron, ‘Dignity
o and Rank (2007) 48 Archives européennes darchéologie 201 .
L. ¥ CfSophacles, Antigone (19 o7), lines 332f, where the greatness of human béings ispraised.

'8 Of Mencius on human nature, James Legge (trans), The Works of Mencius (2nd edn, 1895), Bk 6, ch 6,

i16; 17 on the nobility of human nature; f Kwong-loi Shun, Me#cius and Farly Chinese Thought (1997),

% “ég Sophocles (n 37).
#iAn important source for the reflection of the worth of humans is the Stoa. Cf the testimony about
tliér Stoic thought in Cicero, De officiis, 1, 105.
4" Both for Judaism and Christianity the idea of an image of god (imago dei) is of central importance, cf
36; 27, Similar ideas are found in other religious framewozks, cf eg for Islam, The Quran, Sure 2, 30
urian beitigs as ‘representatives’ ot successors’ of God. v
“*One of the central elements of Kant’s ethics which is foundational for the modern theory of dignity is
rincipled secularity, cf Immanuel Kant, Die Religion innerhalb der Grenzen der blofen Vermunft,
ad nig Ausgabe, Bd VI, 3. One of the bedrock assumptions of John Rawls’s ethics was that humans share
i ‘atisfocracy of all; cf his reconstruction of this idea in Kant's work, John Rawls, Lectures on the History of
Philosophy {2000), 213, 306, developed in his later years within a non:religious framework, cf John
1, On my Religion, in John Rawls, A Brief Inquiry into the Meaning of Sin and Faith: With ‘On My

¥

Cf Thomas Aquinas, Sumima Theologica, IH-1, q 64: human beings ‘propter s ipsum existeris’; John

The' Second Treatis¢’ in Two Treatisés on Government, ch II: ‘Being furnished with like faculties,

all in'one Community of Nature, thers cannof be sugposed any such Subordination among us, that
tthorize us fo destroy one another, as if we wére made for'one another’s uses’ {emphasis in original).
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the subject status of human beings, the ability to become authors of their lives and thus of
their autonomy. The negative counterpart of this is the prohibition of instrumentalization and
objectification. This denies the status of a subject to human beings by making them the instru-
ments for the realization of ends beyond themselves.# ' '
If human dignity is ascribed, its source can be transcendent or immanent. ‘The dignity of
religious ethics® and some particular ontologies* are examples of the former, The lattér can
lead to derivative accounts of human dignity which make the dignity of human beings
dependent on some other immanent source, for example Hegel’s coriditioning human dignity
on partaking in the Sittlichkeit of the state.#” The immanent account for dignity can take a fur-
ther step and base the ascription of dignity on nothing but the humanéness of humans: this is
the path of modern humanism in its various Enlightenment or Post-Enlightenment forms.*
Ttisnoteworthy thata strong current of dignity scepticism has accompanied these thoughts.
The most radical critique is that there is no shared supreme worth of all human beings, either
because all or 2 portion of humanity is sufficiently wretched and wicked or because worth is
not connected to humanity as such but is refative to the performance of certain tasks in
society.# Others argue that dignity as a normative concept suffers from severe weaknesses.
Schopenhauer’s catchphrase of dignity as the ‘Shibbolet of all clue- and thoughtless moral-
ists’ has therefore gained considerable popularity. o o
Given this scepticism, the problem of justification Gf the predication of dignity to humans
gains some importance. The fundamentally different theories outlined about the sources of
dignity—transcendent, immanent, derivative, original—entail different theories of justifica-
tion of dignity, A transcendental conception bases the justification of the ascription fo a tran-
scendental legitimacy-conferring cause, prominently an act of grace by a divine force. 'The
immanent derivative theories depend on the justification of the dignity-conferring entity cen-
tral to such a theory—for example Hegel's theory of the state. The immanent original theories
are most commonly based on particular properties of humans that legitimize the predication
of dignity to human beings. These properties can be relevant for a transcendent theory as well,
for example as the gifts of god. Interestingly, across cultires and times a limited set of proper-
ties has been used to legitimize the ascription of dignity. Prominent among them rank the
capability to reason and think, moral orientation, self-determination, freedom of will and
action and, in consequence, the ability for self-creation through culture,»

# Cf eg Immanuel Kant, Grundlegung zur Metaphysik der Sitten, Akadenie Ausgabe, Bd 1V, 434 and
passim; Immanuel Kant, Kritik der praktischen Vernunft, Akademie Ausgabe, Bd V, 87, 131fF: Immanuel Kant,
Kritik der Urteilskraft, Akademie Ausgabe, Bd V, 435.

¥ Cfn 4t o _ . )

 Cf Martin Heidegger, Uber den Humanismus (1999), 32 where the position of a human being is
described as a ‘Hirt des Seins® a ‘shephard of being. This particular ‘ontical’ position of humans is regarded
to be the spurce of dignity and human worth, o '

# G.W.R. Hegel, Grundlinien der Philosophie des Rechts (1986), $258.

%% 'The paradigmatic theory is Kant (n 44). _ L .

+ Pora classic exampie see ‘Thomas Hobbes, Leviathan, ch 10, For a modern variant (human dignity and
other human rights functional fiction of an antopoietic social system for the purpose of self-reproduction)
see Niklas Luhmann, Grundrechte als Institution (1965); Luhmann (n 29), 1075,

* Arthur Schopenhauer, Preisschrift fiber das Fundament der Moral (1979), 64: ‘Schiboleth aller rath- und
gedankenlosen Moralister!. : : ‘ L .

* Examples for other justifications include Avishai Margalit, The Decent Society (1996) (the ability of new
beginnings); Ronald Qt\_ro\rkid Lifex Dominion (1994), 84 (igygshhentq in personal development); Ronald
Dworkin, Justice for Hedgehogs (2011) (recognition of objective value of life); Jiirgen Habermas, Die Zukunft
der menschlichen Natur (2005), 62fF (reciprocal communicative recognition).
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IV. TuE CONTENT OF HUMAN DIGNITY

AS A LEGAL CONCEPT

Human dignity as a legal concept fulfils various functions in constitutions, constitutional instru-
ments, and international law: It serves as a normative protection of individuats. It constitutes
objective law and an important part of the general principles of the law, not least as a guideline
for the interpretation of other fundamental rights. It formulates principles for the structure of
the state and other political, legally institutionalized, transnational orders. As with any other
norms, investigated from a comparative perspective, legal guaranteeé of human dignity differ
considerably from each other both on the level of positive texts and judicial interpretation. These

3

differences will first be surveyed in relation to some important systematic points (Section 1V),

then the normative merits of these different solutions will be considered {Section V).

1. “The Scope of Dignity

EIES S o e S

(a) Elements of Concretization
Gentral elements of concretizations of human dignity prominent in the history of ideas across
cultural, religious, and philosophical frontiers can be found in international jurisprudence as
well. The preservation of certain minimum standards of treatnient of persons, the profection of the
subject status of human individuals implying the guarantee of their autonomy, and a prohibition of
their instrumentalization and objectification rank prominently in various jurisdictions, as explicit
arguments or implicit principles. These contents are spelled out in different forms. The two most
important strategies, sometimes combined, are, as for other human rights, fist abstract and
iote or léss precise intentional delineations of the content of human dignity; secondly, the often
onl;grI nnphat gnfqlding of the content thr_oﬁgh caselawon violations of dignity.

)

oA rather straightforward abstract definition stems from the German Federal Conslitutional

Qéurt. This definition is a standard reference point in comparative analysis of dignity jurispru-
dence, notleastbecause of the prominent role of human dignity in the German Basic Law duetoiis

historical backgroundsz'[he position of the individual human being as the highest-order purpose
Taw is the explicit central element of this jurisprudence, although only after years of juris-

. éfﬁdence on the matter. The negative flipside is the prohibition on making a person the object
and thus the means of state action, the so-called ‘Objektformel (object-formula) of the court*

I

o

- HetiCfeg Edward J. Eberle, Dignity and Liberty (z002); Lorraine E. Weinrib, “The Charter in the International
Cdntext: Human Dignity as a Rights-Protecting Principle’ (2604) 37 National Journal of Constitutional Law
325; Giovanni Bognetti, “Ihé Concept of Human Dignity in European and US Constitutionalisnt’ in Georg
Noltd {ed); Evropean and US Constitutionalism (2003), 85, : o
- = Yts first decision on dignity refers fo ‘Broiedrigung, Brandmarkung, Achtung’ (humiliation,
© stigmatization, astracism), BVerfGE 1, 97 (i04). In the decision on the prohibition of the right extremist
party SRP, fhie Court reférred to the intrinsic worth of human beings irreconcilable with a totalitarian state,
BVerfGE2)s (13). In the decision on the ban of the communist party KPD, the Court stated that human
y s the supreme value of the constitution, respecting a human being as a person that is concretely

dignity” .
éntitled to be'd subject of a the political, democratic process, BVerfGE s, 8 {204fF). The priority of the
persor ‘over the order of the state is emphasized in BVerfGE 7, 198 {20%). BVerfGE 45, 187 (227) formulated
thien programniatically: human beings are a zweck an sich Gelbst'—a purpose in itself. :

V54 Fully established by BVerfGE 27,1.(6) and standing case law, despite some sceptical remarks in BVerfGE
0 (25, "The ‘object-formule’ is attributed to Ganter Diirg, Die Menschenauffassung des Grundgesetzes
(1952), 259, stating that the human being as conceptualized under the Basic Law was not the meére object of
stafe fp_i:;w\er' as under Nazi rule; Giinter Diirig, ‘Der Griindrechtssatz von der Menschenwiirde (1956) 81
Archiy des Offenlichen Rechis 117, 127. s R ' '
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In addition, the duty to protect human beings against violations of the respect they are entitled to
beyond cases of instrumentalization has also been underlined* This formula has been applied—
sometimes more, sometimes less convincingly—over the decades in many contexts, on procedural
rights®® privacy;” limits of state surveillance;”* criminal sanctions, abortion,* or killing of third
parties to protect the lives of others.®

Other concretizations, although adopting a similar path, stress the open-textured content of
human dignity as s the expression of an ungraspable essence of human beings, on the basis of respect
for the uniqueness and individuality of the person and protection against objectification® or degra-
dation® or focus more abstractly on the particular equal worth entitling human beings to respect
and equal con51dere_1t10n underlining aswell the importance of autonomy and self-determination.®

The second judicial stratégy to get to grips with the content of human dignity is to give the
content of dignity contours via cases where a violation of dignity is assumed without an abstract
definition of what it is about. 'This approach is of particular importance for the delineation of the
scope of the right even if the first approach is adopted because it helps to concretize this abstract
content. Important areas where dignity plays a role revolve, first, around autonomons self-
determination, secondly, the preservation of personal (bodily and psychic) integrity, thirdly, the
violation and preservation of the equality of status rights, fourthly, the provision of material pre-
conditions of human life, fifthly, the social expression of human worth, and sixthly, foundational
principles of the structure of the state and of democracy. Prominent examples of the first group
are issues of privacy and abortion; for the second, prohibitions of torture and degrading, cruel,
unusual, and inhuman treatment and punishment;® for the third, cases of discrimination;”
for the fourth, dignity-based social rights;®® for the fifth, matters of individual reputation® or

= BVerfG N]W 1993, 3190: ﬂoodmg of prison cell with faeces is a violation of d;gmty Cfin thls context
Brown v Plata, 563 US _ {zo11); A prison that deprives prisoners of basic sustenance, mcludlng adequate
medical care, is mcomp’atlble with the concept of human dxgmty and hds no place in civilized society!

s These were already relévant in early decisions preparing the mature }unsprudence BVerfGE 7, 53 7 275
9, 89;.or in criminal law BVerfGE 57 250,

s BVerfGE 27, 1: as an early decision on data protechon

s BVerfGE 30,1 declarmg 2 const1tut10na1 amendment as reconcilable with dignity that 11m1ted access o
secret service data 16 4 pa.rhamenta.ry contmittee, with a sharp (and convincing} dissent, BVerfGR 30,1 (39).

% BVerfGE ‘43,° 187 life nnpnsonment only reconcilable with drgmty if 1ega[1y regulated possibility to
regain freedom.: - . .. .. v

% BVerfGE 39, 3; 88 203 :

& BVerfGE 115, 118 on a law alfowing for shooting down airplanes in the hands of terrorists to save others,
declaring it unconstitutional,

& Swiss Federal Court BGE 127 I 6, 14ff. The prohibition of objectivation is underlined in the context of
procedural rights, BGE 124 V 180, 181; BGE 127 1 6, 13ff; Hungarian Constitutional Court, Decision 23/1990,
31 October 1990, 3 (Sélyom concurring); humans net to be ‘changed into tool or object.

% eg SACC, National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Qthers
(CCTy/98) [1998] ZACC 15; 1999 (1} SA 651998 (12) BCLR 1517 (9 October 1998), para 28,

.4, Cf eg Supreme Court of Canada, Law v Canada [1999] 1 SCR 497 para 53. ...

& eg Planned Parenthaod of Southeastern Pennsylvania v Casgy 505 US 833, 846 (1992) and be!ow -

% Cf eg Public Committee Agamst Torture in Israel v The State of Israel, 6 September 1999, paras 23-32:
shakmg, forced crouching on one’s toes, cuffing in contorted positions, covering the head with a sack, long-
term exposition to loud music, the {contorted) ‘Shaback position on a chair, deprivation of sieep to breaka
person without further reasoning what exactly makes the concrete acts violations of dignity, Cf Mordechai
Kremnitzer and Reem Segey, “The Legality of Interrogational Torture: A Questlon of Proper Authorization
or a substantial Moral Issue?’ (2000) 34 Israel Law Review 509.,.. .

% eg European Commission on Human Rights, Report of 141 December 1973, EastAﬁ:can Asians v United
Kingdoin, para 207

. eg SACC, Government of the Repubhc of South Aﬁzca and Others v Grootboom and Others (CCT u/oo}
[2000] ZACC 1g; 2001 (1) SA 46; 2000 (11} BCLR 1169 (4 October 2000), para 44 and below.

% eg BVerfGE 30, 173 (194}
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collective issues such as pornography’ prostitution,™ or hate speech;” and for the sixth, deci-
sions on rights-based constraints on the structures of states and democracy”

An interesting example in this context is the role of dignity in US constitutional law7 It has
been observed that dignity played an ambivalent role in US constitutional law: ‘In one sense,
the entire edifice of U.S. constitutional law is built on a vision of human dignity, as reflected in
popular sovereignty, representative government and entrenched individual rights’” On the
other hand, violations of human dignity were legally buttressed or implicitly accepted, includ-
ing accommodation of unequal voting rights, of slavery and segregation on the base of attrib-
uted race, the constitutional framing of US colonialism, or of eugenics.’®

. As far as the jurisprudence of the US Supreme Courtis concerned, from the 1940s omvards,
references to human dignity have played a significant, if not doctrinally, systematically clari-
fied role.”” The concept has been important for matters such as cruel and unusual punishment,
the constitutionality of the death penalty, prisoners rights and conditions of confinement,
(body cavity) searches, taking of bodily fluid and other intrusions on bodily integrity, and
procedural rights such as the privilege against self-incrimination or personal reputation.”® It is
noteworthy that constitutional arguments about such high-profile topics as the death penalty,”
abortion,® or sexual self-determination® were prominently and contentiously in part based
on human dignity. -

.1:Constitutional jurisprudence on these matters oscillates between more ot less wide and pre-
cise determinations of which treatment is irreconcilable with human worth. Human dignity
can coalesce with general personality rights or can be more narrowly circumscribed to

.

7% eg SACC, De Reuck v Director of Public Prosecution (CCT 5/ 03) [2003] ZACC 19; 2004 (1) SA 406 (CC);
2003 (12) BCLR 1333 (CC} {35 October 2003), paras 61, para 63 referring to degradation and objectification
of children through child pornography. -

" eg S v Jordan and Others (CCT 31/01) [2002] ZACC 22; 2002 (6} SA 642; 2002 (11) BCLR 1117 (9 October
2002) {O'Regan and Sachs), para 74: no infringement in the dignity of prostitutes by criminalizing their
activities because the violation of dignity actually lies in the ‘commodification’ of the hurman body.

» eg Supreme Court of Canada, R v Keegstra [19 90] 3 SCR 697

» Cf BVerfGE 2, 1 (SRP); 5, 85 (KPD). ' _

# The. fgderal‘anstitgt‘ioil dacs not contain a reference to human dignity. On the level of states, the
Montana Constitution of 1972, Art 1H4) provides that the ‘dignity of the human being is inviolable. In
-addition, there are a reference to dignity in the Louisiana Constitution, Art (3) and the llinois Constitution,
ATt 1(26). Only the Montana clause, it appears, had any and partly quite interesting legal effects, cf Vicki
C." Jackson, ‘Constitutional Dialogue and Human Dignity: States and Transnational Constitutional

Suise (3004) 65 Montana Law Review 15. o '
#“Gerald L. Neuman, ‘Human Dignity in United States Constitutional Law’ in Dieter Simon and Manfred
iss (eds), Zur Autnonie des Individuums, Liber Amicorum Spiros Simitis (2000), 249, 251
$“Thid 249, 252ff.
. 7 Asthe first reference Jn re Yamashita 327 US 1, 29 {Murphy, dissenting):
are ever to develop an orderly international community based upon a recognition of human
ignity it is of the utmost importance that the necessary punishment of those guilty of atrocities be
free as possible from the ugly stigma of revenge and vindictiveness. '
{On:the question of punishment for war crimes of a Japanese General.} ..
i2.9% :For an overview of Neuman (n 75), 255f, and Jordan J. Paust, ‘Human Dignity as a Constitutional
Right' (1984) 27 Howard Law Journal 145; William A. Parent, ‘Constitutional Values and Human Dignity’ in
Michael J. Meyer and William A. Parent (eds), The Consfitution of Rights: Human Dignity and Ametican
Values (1992}, 47; Frederick Schauer, “Speaking of Dignity’ in ibid 178; Louis Henkin, ‘Human Dignity and
Constitutional Rights’ in ibld 210; Maxine D. Goodman, ‘Human Dignity in Supreme Court Constitutional
Jutispridence’ (2006) 84 Nebraska Law Review 740ff. g
7.8eebelown B4, - : . N
Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 846 (1992} and below.
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particularly qualified acts.® A central cormmon function is to draw a baseline for what is imper-
missible treatment of individuals under any circumstances. A classical testing case, whether
human beings are regarded as a worth at all, is the death peralty.® Consequently, hurnan dig-
nity plays a prominent role in determining its permissibility in four main aspects: as to the
implicit denial of any human worth of the accused by execution,* the modes of execution,’
including the death row phenomenon,® the violation of the continuing subject status of the
convict,” and the implicit objectification and instrumentalization of the accused for penological
purposes.® The death penalty has ceased to be a central political concern in many countries,
given the momentum of the international abolitionist movement. Its great human drama
serves, however, as a looking-glass to make more visible the critical role dignity can serve in
human rights adjudication. It is interesting to observe that with the idea of intrinsic worth, pro-
tected status as a subject and purpose of action and the prohibition of instrumentalization and
objectification arguments again play a decisive role that belongs to the core tenets associated
with human dignity in historical and systematic perspectives. These elements are significant for
other cases, too, for example life imprisonment,® legal protection of pre-natal life,** prostitu-
tion,* or child pornography.® Another testing case that has more recently gained prominence
and raises similar concerns is torture, especially for the purpose of protection of third parties.*

The protection of human dignity encompasses not only respect of persons by public
authorities and others but is also regarded as aiming to protect the sense of self-worth of an
individual—another element already present in the history ofideas.”*

# An example of a doctrinal path differentiating dignity from other personality rights is the course taken
by the German Federal Constitutional Court which created through jurisdiction a general right to protection
of the individual personality by reading Art 2(1) (personat liberty) in conjunction with Axt 1 (dlgn;ty}
allowing—unilike dignity—for mitations by all other rights, cf BVerfGE 54, 148 (153).

% Cf for a comparative overview Paolo Carroza, ‘ “My Friend Is a Stranger™: The Death Penaity and the
Global Ius Commune of Human Rights’ (2003) 81 Texas Law Review 1031

8 Trop v Dulles 356 US 84, 100 (1958) on the ‘dtgmty of man’ as the underlymg concept of the 8th
amendment;:

Death is truly an awesome punishment. The calculated kﬂlmg of & human being by the Statée
invelyes, by its very nature, a denial of the executed person’s humanity....In comparison to all
other punishinents today; then, the deliberate extinguishment of human life by the state is umque]y
degradmg to human dignity.

Burman v Georgm 408 US 238, z7off 290 (1972} (Brennan ] concu:rmg) SACC, Makwanyane, para 271
(Mahomed). ' .

¥ Consequently, graphlc descriptions of the realities of executlons and the death row phenomenon play
a significant role in jurisprudential arguments, cf eg Supreme Court of Canada, Kindler v Canada [1991] 2
SCR 779 (Lamer and Cory dlssentmg), SACC Makwanyane, paras 266F {Chaskalson) 335 (Regan)

¥ Burman v Georgm 408 US 238, 288 (1972) (Brennan concurrmg}, SACC, Makwanymxe, para 55
{Chaskalson).

7 SACC, Makwm:ym:e, para 251 (Madala) no mdmdual beyond reformation.

s Cf-SACC, Makwanyane, para 144 (Chaskalsén); parz 166 (Ackerman); paras 313, 316 (Mogkoro);
Hungarian Constitutional Court, Deciston 23/1990, 31 October 1990, 3. (Sélyom conctirring): humans not to
be ‘changed into tool or object’ Note that the element of contempt for human worth displayed in the mode of
execusion does not necessarily imply an instrumentalization—the latter is an additional and separate aspect.

t 5 The protection of the subject status was decisive in BVerfGE 45, 187.

0. Cf eg Conseil Constitutionel, Decision 2001-446 bC, 27 }une 2001 vtolatlon of dlgmty through
‘reification de l'embryon humain’ -

% eg 8y Jordan and Others (n 71} (O'Regan and Sachs) paraz4. - s

#* SACC, De Reuck v Director.of Public Prosecution.{n 70), paras éiff, 63. ; R

s ECtHR, Géfgen, App no 22078/05, 1 June 2010 {Grand Chamber), paras 87, 107.

s+ Cf SACC, Nafional Coalition for Gay and Lesbian Equality v Minister of Justice {CCTloigg) [1999] -

ZACC 17; 2000 {2) SA 1; 2000 (1) BCLR 3¢ (2 December 1999) para 42 on the effect of discrimination of gays
and lesbians:

HUMAN DIt

An interest
underlined th;
membership o

One means
sufficiently qu
human exister

Dignity is o
the content of-
beings are not
there are spec
jurisprudence

(b) The Co

Human dignit
to embark on:
concept to juc
attempt to eml
ments and thu
nity are vindic
sometimes in

nity was clairr
Afncan norms

( ¢ ) Dignity
An important .
termns.*® As to ot

_'The denial ¢
hirmanity a1
demeaning
worth of les

35 BVerfGE 4
. * The Germ
question ‘in prit
spelling of a per¢
236 (237). Examj
dignity law. This
to structural pro
¢;. % See the ar
forfeited his righ
para 136, taken t
Furmian v Georg:
. 9” The drafth
strands that are
(1944.) Cf Johat
A World Macde b

%2 Cf Chaska
313 with an expl
African traditior

102 BVerfGE 1
Others; Shalabi ¢
Aﬁatrs and Othe.
e Cf Ditrig, ©



what is imper-
case, whether
y; humnan dig-
ects: as to the
of execution,®
t status of the
or penological
any. countries,
wman drama
y can serve in
sic worth, pro-
italization and
1ets associated
significant for
life,** prostitu-
«d prominence
hird parties.

ons by public
If-worth of an

the course taken
ght to protection
Art 1 (dignity),

Penalty dnd thé
1cep£ of the 8th

oy the State
arison to ail
= is uniquely

nyane, i)aré 271
aenomenon play
Canada (1991] 2
Relgan).: . )
anyane, para 55

316 (Mogkoro);
): humans not to
«d in the rade of
separate aspect.

dignity through

CT10/99) [1999]
mination of gays

HUMAN DIGNITY AND AUTONOMY IN MODERN CONSTITUTIONAL ORDERS 383

An interesting aspect concerns the relation of individual and community. It has been
underlined that respect for the dignity of a person does not imply disregard for importance of
membership of a community.®

One means employed by courts to avoid an inflation of dignitarian claims is to demand a
sufficiently qualified impact on the individual: An act has to touch upon central concerns of
human existence to fall within the scope of protection of a right to dignity.s®
. Dignity is often regarded as unalienable. In legal terms, this can mean different things: that
the content of the protection is not modified according to the actions of the bearer, that human
beings are not only the necessary bearer of this right, but that this status is unforfeitable or that
there are specific limits to any system of limitations. What is meant is hardly spelled out in
jurisprudence and doctrine.”

(b) The Cosmopolitan Framework
Human dignity has appealed to many worldviews.”* Consequently, courts tend to be reluctant
£0 einbark on any in-depth justification of their interpretation of human dignity wedding this
oncept to judicial authority to any specific approach, A recurrent element, however, is the
atternpt to embed a concrete interpretation in the international context and its consensual ele-
trents and thus to transcend a purely local perspective. It is noteworthy that the ideas of dig-
ity are vindicated by other than the so-called Western cultures—with self-confidence and
sometimes in politically central moments, as the example of South Africa shows, where dig-
nity was claimed for the post-apartheid normative re-orientation as an intrinsic part of the
‘African ormative tradition and the value of ubuntu
S _
(c) -Dignity as a Subjective Right
An important question is whether human dignity is taken as a subjective right as in certain sys-
tenis * As to other conceptions, various alternatives have been formulated, including objective law™™

LIgE.. s ’ . ' -

'Ilhig denial of equal dignity and worth all too quickly and insidiously degenerates into a denial of

hurriafity and ledds to inhuman treatment by the rést of society in many other ways. This is deeply

- +.demeaning and frequently has the cruel effect of undermining the confidence and the sense of

orth of lesbians and gays. o

; ‘VerthE 45,187 (227).

‘s5,The German-Federal Constitutional Court demands eg that the position of a subject is put into

€3 fin principle, BVerfGE o7 209 (228). An example is the dismissal of the claim that the wrong

speiling of a person's name may violate human dignity, German Federal Administrative Court BVerwGE 31,

236 (237). Examples like the speliing case are sometimes taken as illustrations of a dangerous expansion of

lignity lav, Tﬁ'is, however, would only be the case if the claims were not only made but were successful due

structural properties of dignity guarantees.

¢¢ the argument in death penalty cases, that someone who has committed certain crimes, has

t to dignity, ¢f the argument of the South African Attorney General in SACC, Makwarnyane,

taken to be fallacious by the court, ibid para 137. The same conclusion was reached by Brennan, in

v.Georgia 408 US 238, 273 (Brennan | concurring): even the vilest criminal remains a human being,

afting history of dignity guarantees is full of pluralistic influences, without clear dominant

‘are sometimes identified from Kant to Jacques Maritain, The Rights of Man and Natural Law

hannes Morsink, The Universal Declaration of Human Rights (1999), Mary Ann Glendon,

‘Made New (2002); Mahlmann, Elerente (n 22), 24415 ‘ _ :

Gf Chaskalson, Langa, Mahomed, and Mogkoro, SACC, Makwanyarne, paras 131, 2231, 263, 300ff, at
n explicit connection of the prohibition of instrumentalization with the discussed indigenous

:Africa tradition and ubuntu; paras 3584, 3741f (Sachs).

¢ BVerfGE 1, o7 (104). BVerfGE 45, 187); SACC, Dawood and Another v Minister of Home Affairs and

abi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home
d Others (CCT35/90) [2000] ZACC 8; 2000 (3) SA 936; 2000 (8) BCLR 837 (7 June 2000), para 35.
tirig, ‘Der Grundrechtssatz von der Menschenwiirde' (11 54} 119,
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or principles of interpretation.* The matter is of practical significance because it may be deci-
sive for the legal standing of individuals. If human dignity is not a subjective right, its invoca-
tion may be impossible or conditioned on its relevance for the interpretation of other rights.

(d) Personal Scope: The Bearer of the Right

If human dignity is regarded as a subjective right, humans are necessarily the bearers of this
right. Constitutional dignity guarantees are commonly conceived as universal rights and not
just as the rights of the citizens of the respective state. The same holds for supra- and interna-
tional instruments, It is not, however, extended to legal persons like corporations as is done
for other fundamental rights through transferral norms' or interpretation. Another question
of ongoing discussions concerns the question whether dignity is to be extended to animals or
gven nature in general. Some constitutional law and cases exist in this respect,'™

(e) Objective Element of the Law

Dignity can in addition to (or alternative to) its position as a subjective right be part of objec-
tive law.*** Public authorities are in consequence bound by it, though individuals may not have
the possibility to base.complaints solely on this ground. 'This is not necessarily completely
clarified by doctrine. An interesting example in this respect is the argument that the death
penalty violates not only the subjective rights of the convict, but violates the dignity of those
that administer and institutionalize it2°¢ ..

In this objective respect, human dignity is sometimes mterpreted not only as a pmtected
legal interest of individuals but as a norm guaranteeing the integrity of the human species as
such. It becomes the legal embodiment of a species ethics.*? 'This has gained some practical
significance in the framework of biotechnologies that may not violate the rights of any exist-
ing human individual but may endanger the given character of the human species, :

(f) Horizontal Effect

As for any human right, the question arises for human dignity as well, whether at all and if so
how 1t unfolds normative effects not only between the individual and the state but between

©* Por the United States, Neuman (n 75) sums up:

There is no constitutional right to human dignity as such, no objective constitutional norm
prohibiting all state action inconsistent with huenan dignity, and no mandate upon the state to
ensure the realization of human dignity. Human dignity. inforems the interpretation of part1cu1ar i
constitutional rights, including the general rights to equality and Hberty. ., ‘ i

See also sceptical remarks about dignity as sub}ecttve r1ghts by Dawd Feld.man, Human Dlgnlfy’ asa Legal
Value-Part I’ (1999) Public Law 632,

3 eg German Basic Law, Art 19(3). R '

+ 4 "The Swiss Federal Court has applied the ‘dignity of the creature’ (Smss Federal Constitution, Art 120(2))
in a leading cas¢ on research with primates restricting this research, although not out ruling it in principle. et
held that there is a différence between the ‘dignity of the éreature’ of Art i20(2) and human dignity of the Sifiss
Federal Constitution, Art 7 without cleaﬂy stating what this differeiice is, BGE 135 I1 384, 403. Iri Isfaél; the
Supreme Court has referred ambiguously to the dignity or honcur (kavod) of animals (concretely alligators in
the context of alligator Wrestling) in Let the Animals Live v Hamat Gader Recreation Enferprise, LCA 1684/ 96
cf McCrudden (n'10). The Court did not refer to the Basic Law of Dignity and Freedom, but statutory atgs on
animal protection (thanks to Dr Liat Levanon for clarification on the Hebrew text). In a later case, Noak= rhe
Israel Federation of Animal Protection Organizations v The Attorney General, HCJ 9232/01, 11 August 2003, the
Court did not refer to honour or dignity; but to the suﬁermg of animals. cr

=5 CfBVerfGE 39, 1; 88, 203. )

8 SACC, Makianyane, para 314 (Mokgoro). )

7 The German Federal Constitutional Court has referred to the ‘Wiirde des Menschen als Gattungsw
to 'the dignity of 2 htiiman being as a spec1es—bemg, BVerfGE 87, 209 (228).
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private parties as well. Some constitutions and legal instruments contain explicit horizontal
regulations for the respective fundamental rights catalogue, although it is not always clear
whether these general regulations also apply to human dignity.* A system—if it allows any
horizontal effect—may restrict this to an indirect horizontal effect through the interpretation
of other norms in light of fundamental rights.®? Human dignity, however, is one of the funda-
Ir\ng:{a‘ntall rights where a direct horizontal effect is more often assumed than in the case of other
hurman rights® It is, for example, a widespread assumption that slavery is prohibited by
human dignity without need for further positive law which implies such a direct horizontal

’e"ﬁ“."ec.t.ul

(2) Positive Duties and Rights; Procedural Elements
Fundamental rights are today often taken as the origin of positive duties. This is true for
dignity guarantees as well which can be interpreted as the source of duties to protect the

A

dignity of individuals.** This raises-—apart from the standard questions about positive

:gi‘;'}_t:i‘f;si,‘ gspeciélly prerogatives of the legislature—an important structural and apparently
paradoxical problem: Can human dignity that is so closely associated with autonomy in
fact be used to curtail autonomy? Differently put: Can the individual consent to relinquish-

1ﬁg the protection of her dignity with legal effects? If this is denied, the conception of

dignity at the base of this denial may seem paternalistic. There is some case law on this
matier—much discussed are cases such as dwarf throwing,™ peep shows," or laser-
dr s 'Another more fundamental issue already mentioned is slavery. There is lictle
doubt that dignity implies the prohibition to disclaim the fundamental liberty of a person
by handing herself over into slavery. This is an interesting observation as it indicates that
thig question is not so much whether dignity can be protected at all against the will of
the pérson whose dignityis at stake, but under which gqualified circumstances it is justified
doseln=

FHiinan dighity gives rise in some legal orders not only to negative rights but to positive
ights a5 well, The most important paositive right is the right to the provision of a minimal
ndard of living“¢

Giidrantees of human dignity have distinct procedural dimensions. The subject status
i istiarantee is secured through procedural safeguards that give persons the possibitity

tard
ely and effectively to pursue their rights and interests™ or make them subjects in their
¥} ng life.us ’ : .

dfion, which in' furn is governed by hirman dignity, cf Ackermann (n 1), 538, 5501, Direct
rizanital effect 566t to be implied in BVerfGE 24, 119 (144); 115, 118 (153). :
Dignity.miay not be explicitly mentioned, cf Art 4 ECHR, 13th Amendment of the US Constitution.
trthe case of abortion BVerfGE 39,1 (41); 88, 263 with rather wide-ranging conclusions.

nseil T¥Etat, no 136727, 27 October 1995, Commuune de Morsang-sur-Orge v Société Fun Production
M Wackenheim, -
4 (erman Pederal Administrative Court, BVerwGE 64, 274 (2781t).

T,/ C-36/02 Omega (14 October 2004). ' o :

The referénce to social rights to human dignity is common, eg Universal Dreclaration of Human Rights, Art
(3Y:For 2 xight to the provisior of minimuen livelihood cF BVerfGE 43, 187 (228); 82, 60 (85); 125, 175 (222). -
Swiss Federal Court BGE 124 V 180, 181; BGE 1271 6,13 ff; BVerfGE 7, 275 (279}

BVErfGR 28, 314 (323).

e ‘Constitution of South Africa, s o(4), enacts a direct horizontal effect of the prohibition of
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(h) Beginning, Diachronical Continuity, and End

An important question to determine the beginning and end of human dignity is whether the
existence of individual human life is a sufficient condition for the ascription of dignity or
whether it is conditioned on qualified—for example self-conscious-—forms of human life.
'These questions are connected with the problem, whether personhood is the reason for dig-
nity and when personhood begms—wﬂh conception, nidation, sometimes in the pre~natal
maturation process {eg sensmvlty to pain, viability), at birth, or even later. Another issue con-
cerns diachronically continuous personal identity and its impact for the protection of self-
determination, for example as to a person’s pre-dementia decisions for post-dementia issues.

Consequently and not surprisingly, given the ethical, political, and religious subtexts of these
questions, there is particular variety in jurisprudence and doctrine. of particular concern is the
beginning of human life, either becausé life andt dignityare regarded to be diachronically coexten-
sive or because the existence of human life is at least a precondition for ascribing dignity at all
(though it may be not or only ambiguously done in a particular jurisdiction). Courts have
regarded conceptton“’ or ‘at ledst nidation™ as the begmmng of protection of both life and dignity.
Others have followed a different coursé, giving for example special welght to wablhty for any
IegaHy protected status of the pre-natal life™ or ‘suspended or deferred the answer as to life and
d1gmtym There is a further complication from the fact that the beglnmng of the normative pro-
tection thrdugh dignity can refer to dignity as a subjective right or a tenet of ob;ectwe law

A dlachromca]ly discontinuous conception of dignity has so far only reached the academic
debate. The question when dignity ends, however, has occupied various courts in some juris-
chctlons dlgmty deﬁes death as it is protected post—mortem 125

vs ‘Fhis is the tendency of BVerfGE 88, 203 (251) ot of the dissent of Rapp-von Briinneck BVerfGE 39,1 (80).
The ECJ, C-34/10, Briistle v Greenpeace (18 October 201) ruled that any ovum aftet fertilization, any non-fertilized
humman ovum into which the the cell nucleus from a mature human cell has been transplanted, end any non:
fertilized human ovum whose division and further development have been stimulated by parthenogenesis
c_onstttute a human embryo. This mterpretatmn is derived from the need to protect human dignity, paras 32734,
"o (O BVerfGE 39, 1(37).

m Cf Roe v Wade 410 US 113, 163 (1973); Planned Parenthood of Southeastern Pennsylvania v Casey 505 US
833, 846 (1992). The rights of the embryo/fetus are not explicitly constructed as related to dignity by the
Court, the reasoning uses, however, central notions of what this term is about, cf eg ‘the profound respect
for the Tife of the unborn, lemed Parenthood of Southeastern Pennsylvama v Casey 505 US 833, 877 (1992)
cf Stenberg v'Carhart 530 US 914 (2000); Gonzales v Carharf ss0 US 124 (2007), stafing that the Act Lmder
review ‘expresses respect for the dignity of human life, without, however clarifying whether this was the
constitutional stake for the Court as well,

w Cf ECtHR, A, B and C v Ireland, App no 25579, 16 December 2010, paras 233, 237: rights of unborn
engaged, states enjoy a margin of appreciation as to the legal definition of the begmnmg of life. In Vo v
France, App 16 53024/00, 8 Tuly 2004, para 84, the Court, however, stated:

At best, it may be regarded as common ground between States that the embryo/foetus belongs to the
.human race, The potentiality of that being and its capacity to. become a person—cnjoying protection
under the civil law, moreover, in many States, such as France, in the context of inheritance and gifts,
and also in the United K.mgdom .—Tequire protectmn in the name of dignity (ernphasm added).

% This seeinis to be implied in BVerfGE 88, 203, 210, 283, 306 as in the dissent in BVerfGE 39, 1, 79.

s In ECtHR; Vo.v France, App no 53924/00, 8 July 2004, para 84, the feference must be to objective faw
as persons as necessary bearers of subjective rights are assumed not yet to exist. The states interest in
protecting the life of the fetus referred to by the US Supreme Court (n 121) appears also to refer to objective
lasw, as it is the ‘state’s interest’ that is of concern, not the interest of an individual. .

25 eg Germany, BVerfGE 30, 173, 194; BVerfG NJW 2001, 2957 2950; Istael, Frederika Shavit v Rishon
Lezion Burial Society, CA 6024/97, 6 July 1999, paras 4, 16, 20, 26 confirming earlier judgments, in particular
Jerusalem Community Jewish Burial Society v Kestenbaum, CA 2g4/91. The case concerned the right to
inscribe non-Hebrew letters and to usethe Gregorian calendar in a Jewish cemetery. On the background see
ibid Englard (dissenting), para 18: ‘behind this dispute, forces are warring for the character of Judaism and
the state of Israel’. The issue can thus be of more than individual concern,
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2. Interference

The delineation of an interference is of particular relevance for a conception of human dignity
that excludes justified limitations as there is no further step of determining a violation of dig-
nity: interfering with dignity means violating it. Consequently, the discussion of interference
can be quite loaded with substantive consideration that doctrinally may belong to another
sphere. The scope of the right concerned is an obvious candidate in this respect.

3. Limitations and Justification

One of the practically most important questions concerns the limitations of human dignity.
Dignity can be protected absolutely, without allowing any such limitations. This approach can
extend to the dignity provision as such,¢ or to particular elements of what is usually taken to
be within its scope.’” However, legal provisions on human dignity can also foresee or can be
interpreted as containing limitations.* Then it has to be determined which weight human
dignity has in relation to other rights and protected legal interests. This weight is regarded as
qmte considerable—only other values of high order can outweigh dignity concerns, not, for
example, the expediency of daily politics. . 5 o
;_Tﬁg;e systems that acknowledge limits to dignity can limit the limitations through residual
' gﬁgraﬁtges of a core area, for example by, protecting the ‘essence’ of the right or equivalent juris-
Rt‘%d‘?.ﬁc_?-'” In any case, any limitation has to undergo, (differently framed and nam_ed) tests that
setlimits to encroachments of the right and that deal at their core with matters of proportionality.
" The question of limitations is not the least relevant in such contentious areas as abortion.”
Here the particular case of conflicts of the dignity of one person with the dignity of another
éég’sgn may arise: if both the embryo and/or the fetus and the women are the bearers of dig-
nity, and if in the case of abortion dignity concerns are taken to be relevant for both sides, such
a conflict ensues. As far as pre-natal life is concerned—if it is regarded as the bearer of a sub-
jéctive right or as an object of protection through dignity as objective law—a violation of this
right is based on the ending of the pre-nata life through abortion.* As far as pregnant women
re concerned, the recognition that the dignity of women and not only other, minor concerns
re at stake has been of central legal importance: Crucial for this has been the insight that the
ridamental status as subjects of their lives is put into 'quéstion by certain restrictions on
tion.* The solution of this contlict is not obvious, bt tends to be shaped by the kind of
-sensitive model of abortion that has become widely accepted in liberal constitutional
5.3 This is important to emphasize to prevent the misperception that ascribing dignity to

:__“5,11:_"1‘16:_ gﬁgpdard:ﬁlter-[)réfaﬁ‘cyn of the Basic Ifaw,' Art ‘1'. ct Philip Kumg, in V. ‘I%I_ﬁncthunig (eds),
'ﬁun;dgéjéfz;Koin}ﬁé}ifﬁzi' (sthedn, 2000), Art 1 paras 4if; Wolfram Hofling in Michael Sachs (ed), Grundgesetz

¥ (6th edn, 201}, Art1 para 115 Horst Dreter in Horst Dreter (ed), Grundgesetz Kommentar (2nd edn,
» paras 131ff. o o '

“CE ECtHR, Géfgei v Gefinany, App no 22978/05, 1 Juné 2010 (Grand Chamber), paras 87 107

Sée ¢y in Public Comimittee Against Torture in Israel v The State of Israel, 6 September 1999, para 23.

8- Cf Swiss Constitution, Art 36(4) , though it remains to be clarifted what limitations are possible under

Swiss law. SE :

32::8¢e Chapter 51, . .

5t Cf BVerfGE 37 1, 43; 88, 203, 255, R

LCE Planned Parenthood of Southeastern Pennsylvania v Casey 505 US 833, 851 (1992); BVer{GE 88, 203,

4yand=clearly pronounced—the dissent BVerfGE 88, 203, 3401348 (Mahrenholz and Sommer dissentihg).

'Cf Federal German Constitutional Court, BVerfGE 39,1588, 203 allowing an abortion for reasons of life

d health of the mother, cases such as rape and well-being thiss establishing de facto freedom of the ultimate

ecision of the woman concerned in the first trimester, although with various procedural qualifications, not
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pre-natal life precludes due concern for the fundamental rights of women. It is noteworthy
that the legal recourse to their dignity had for women in the framework of abortion a quite
substantial emancipatory effect.

For torture it has been argued but not taken up by the courts that the same constellation of
colliding claims arises, especially in the case of torturing a kidnapper to disclose the wherea-
bouts of her victim {or any of the much discussed ticking bomb scenarios).’

In any case, dignity as other human rights not only constitutes individual claims but
restricts them as well, If dignity is taken to be absolute, the restriction is defined by any act of
interference. Any exercise of any other right cannot go as far as to violate the dignity of another
person. If dignity is not taken to be absolute, weighing and balancing exercises including
principles of proportionality (and their doctrinal functional equivalents) determine the
respective reach of other rights. o

4. Relation to Other Fundamental Rights and 'the Political Order

The delineation of the scope of different fundamental rights is a general problem that takes,
in the case of dignity, a particular twist: as human dignity is often regarded as the foundatlon
of all fundamental rights, one could conclude that it is implicitly at stake for any case.’” One
way to avoid this conclusion is to narrow the scope of the right or demand necessary quahﬁ-
cation of an 1nterference Another solution is subs1d1ar1ry—dzgmty guarantees are only prac-
tically con31dered if no othér fundamental right is violated.* A special case is the relation of
dignity and equality: dignity is often regarded as fundamental for equality--it serves as a
yardstick to calibrate constltutmnal equality guarantees, sometxrnes without explicit refer-
ence to the term.»

Dignity is traditionally regarded as a founda’uon of democracy and a normative yardsuck
for the structure of the state 140

us Cf the summary of the de\felopment in Gonzales v Carhart 550 US 124 (2007) Ginsburg (dissenting),
171 1 2; 183fF or in BVerfGE 88, 203, 140, 348 (Mahrenholz and Sommer dissenting).

= ECtHR, Gifgen, App no 22978/05, 1 June 2010 (Grand Chamber), paras 87, 107 The a.rgument could
run like this: the state has a "duty stemmmg from dignity to protect the victim of a kidnapper against
mstrumentahzatlon, the kld.napper is tumed into a means for the prmnsmn of mformahon through
tortage, - ' L

85 BVerfG NJW 2001, 2057 2959 .

47 ‘The problem is illustrated by the following passage (mternal quotatlons omltted) from Frederika
Shavit v Rishon Lezmn Burial Society, CA 6024/97, 6 July 1999, para 9 (Barak concurring):

. From one pomt of view 1 asspme that the value (or liberty) of freedorn of rehgion is an aspect of
human chgmty, f:om the other point of view there is the value (or liberty) of freedom from religion,
which is also an aspect of human dignity.... This is not the first time we have ‘weighed different
aspects of the same Yiberty.... Thus we also behaved when the right to one’s good pame {which is
part of human dlgmty) clashed with the right to freedom of expression (wh:ch m my view, is
another aspect of hu.ma.n dlgmty) \ S

1% (f Swiss Pederal Court BGE 1271 6, 14. :

w For an example for the violation of the basic worth of a human being through discrimination Brows v
Board of Bducation 347 US 483, 494 (1954},

1 Tames Wilson -formulated: ‘Man, fearfully and wonderfully made, is the workmanshlp of hlS all
perfect Creator: A State; useful and valuable as the contrivance is, is the inferior contrivance of man; and
from his native dignity derives all its acquired importance, Chisholm, Ex v Georgia 2 US 419, 2 Dall 419,
455 (1793). Cf Supremé Coutt of Canada, Kindler v Cmmda [1991] 2 SCR 779 (Cory), SACC, Makwanyane,
para 330 (Regan); BVerfGE s, 85 (204). ;
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V. PROBLEMS AND SOLUTIONS

The preceding remarks have outlined some aspecis of the heterogeneous world of contempo-
rary dignity law, Now the next question arises: What are the merits of the various approaches

outlined?

'1'_. The Scope of Dignity
(a) Content and Legitimacy

Human dignity as a legal concept aims to protect the inherent, supreme, and inalienable worth
of human beings. As was indicated in the historical observations, there is a striking tendency
to connect a central normative concern {called dignity, sométhing else, or being present as ail
implicit premise of an, on the surface, quite different looking argument) with the idea that
human beings are ends-in-themselves, highest-order purposes of human motivation and cor-
respondent action who therefore have the right that their status as an autonemous subject of
their live is protected. This leads to a prohibition of instrumentalization, objectification, and
réification and general demands for respect. 'These ideas play a crucial role in legal concep-
tions of human dignity as well, as courts regularly explicitly or implicitly refer to these princi-
ples as foundational principles. :

" This raises the question of the possible justification of these principles. Despite the short-
comings of some argumentations in the history of ideas and of contemporary debates, includ-
ing Kants* such a justification does not seem impossible. A starting point is the
anthropological fact that for human beings—pathological cases aside—the fulfilment of their
individual lives is a natural end in itself. This worth of a human life to its possessor is not lim-
ited to a particular class of individuals with an elevated content of life.*> On the contrary, no
human life is worth more for its bearer than any other, an observation paving the way to a cri-
tique of all social arrangements that deny this worth, for example on the ground of racism,
séxism, contempt for the economically and sociatly unfortunate, and the like. Applying the
basic principle of justice to treat equal things equally; respect for the status of any human life
4s a purpose of equal worth is a universal right. Every human person is the justified last-order
purpose of action, because human beings are, through their factuat quest for happiness, a pur-
pose in themselves. Universalization as a command of justice demands the ascription of this
burp'ds;e'#status toall. '

‘i As Pufendorf nicely formulated, human beings have a particularly fine sense of self-
respect.” To protect this human need for respect is certainly justified purely because of a con-
¢etn for the feelings of human beings. The fact of self-respect does not, however, answer the
question, whether this attitude is justified because the self is in fact worthy of respect or
whether the self-estimation of human beings s justa (pleasant) subjective illusion. This is an
important and difficult question. ' '
“till, if one looks at the existential properties of human life, the Selbstzweckhaftigkeit or
being-an-end-in-oneself scems to be based on some good reasons. Human beings construct
in orie way or another a mental explanatory image of the world and have learned to accept its

Lri

. ™ Fora detailed review of Kant's theory f Mahlmanmn, Elemente (n 22}, 152fF.

712 Ag Nietzsche thought: see Priedrich Nietzsche, ‘Fiinf Vorreden zu fiinf ungeschriebenen Bitchern' in
Friedrich Nietzsche, Kritische Studienausgabe (1999), B4 I, 776.

.. = Samuel von Pufendorf, De Officio Hominis (1997}, VII, $1.
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sometimes challenging results as to the rather precarious position of human life in natural
history. They appropriate aesthetically human existence with its many, not always pleasant,
sides in art, They unfold the emotionally richly textured self of 4 transient being faced with its
own mortality without guarantee that their pursuits will lead to happiness. They live these
lives in the mode of self-reflective consciousness and self-determination under moral prin-
ciples that motivate them sometimes to regard the well-being of others to be of greater
importance than their own—an ability to benevolent self-transcendence that is the daily bread
of care and affection. All this confers dignity to human life—at least from the (only available)
human point of view.

Given these reasons for predicating dignity to human beings, dignity is not only Iegltlmately
ascribed to human bemgs, but rightly taken as unalienable: Because one cannot lose the exis-
tential human properties that play a decisive role for its foundation, one cannot lose the dig-
nity that is their consequence.

(b) Dignity and Autonomy

Autonomy is a contested subject in the mternatlonal discourse about dignity: autonomy is
challenged asan anthuated idea because of the modern consciousness of the many influences
on human seIf determination, for example the subconscious sources of motives, wishes, and
desires and their powerful sway over human choice and action or the social and cultural struc-
tures that limit the possibilities of action and colour profoundly what is aimed at in the first
place. Allof this is real enough but no reason to debunk the normative idea of autonomy. It isa
mlsunderstandmg of this concept to think it is irreconcilable with these perspectives. The rea-
son is straightforward: it is a concept that does not presuppose that none of these influences
exist, but merely that they are not all that counts, that there is an element of residual human
self-determination the protection of which i is consequentiy of crucial importance

(c) Dignity: Widely or Narrowly Defined?

]unsprudentlal experience seems to teach that there are good reasons to differentiate a protec-
tion of human dignity as such from other personahty rights, the enjoyment of particular liber-
tiesand equality, and thus to circumscribe its scope narrowly, This is best done by limiting the
scope of the right to matters that pertain to the subject status of the individual as such and
core matters of her worth to force a women seriously to compromise her health for giving
birth puts the sub]ect status in question, to force someone to drive a victim of an acc1dent toa
hospital does not; though both are cases of instrumentalization. To imprison someone in an
ugly cell is not a violation of dignity bya dlsplay of lack of respect for the aesthetic dlmensmn
of her life; to do so in cell regularly flooded by faeces, however, is. This aids avmdmg an infla-
tionary use of d1gmty deprwed,of any concrete contours and meaning.

(d) Subjective Right, Objéctive Law, Personal Scope’

As human dignity is about the worth of individuals and their autonomy there are not reasons
dxscermble not to understanci it as a judicially enforceable subjective right. The limitation of
dignity to natu_ra} human persons also appears to, be quite plausible. Legal persons are not
ends-in-themselves but creations for well-defined purposes. That dignity guarantees are of
universal scope is well warranted-—to limit the protection of this right, for example to the citi-
zens of particular states, fails to grasp the core ofits meamng

Given its origin and mode of Iegltunatlon, dignity as a proper legal concept is best reserved
for human beings. As practice shows, the expansion of dignitarian concerns leads to fussy
legal concepts and carries with it the danger of weakening the protection of humans. As to
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animals and nature in general, this by no means indicates a tack of concern as there are other
ways effectively to protect non-human organisms or the environment.

- Human dignity is in a certain respect the expression of the normative self-confidence of
every individual. Human dignity implies in addition the perception that humanity understood
as the decisive set of properties shaped by the process of natural history making humans human
is: something worth protecting, treasuring, and respecting, too. A way to express this percep-
© tion‘is‘to interpret the objective dimension of dignity guarantees as a legal element of species
* ethics. A concretization of this dimension worth thinking about may be the following: human
dignity protects as objective law the set of properties resulting from natural history constitutive
" of the character of the human species against modification. Dignity is an individual trumyp of
5 law,,b_ut alegal element of the justified self-preservation of the human species as well.

| ( e) Horizontal Effect, Positive Duties and Rights, Procedural Elements

“The tenidency fo give dignity guarantees effects between private persons is well warranted.
‘Given'the constitutive importance and—in a proper doctrinal construction—the cleariy cir-
‘cumscribed scope of a dignity guarantee, there is no reason to deny a direct horizontal effect.
¢-not unusual acceptance of a prohibition of slavery directly on the ground of human dig-
is an expression of the plausibility of this construction.

Asfor other human rights, positive duties, including duties to protect and procedural
nicretizations are to be taken as.elements of the scope of a dignity guarantee. This does not
ecessarilydead to an unwarranted paternalism. Dignity protects autonomy and any protec-
of dignity against the will of the concerned person consequently needs very good reasons,
case:of slavery;-as mentioned above, illustrates that in principle there are such reasons:
ntary: slavery is not acceptable under a modern human rights conception. To say that
are such duties does not imply that the reach of this duty should be interpreted exces-
y:Positive duties stemming from dignity guarantees only lead to what is propetly called
saternalisin if they:are interpreted paternalistically—which does and may happen (as a free-

kmaybe interpreted quite illiberally) but not necessarily so.

Human, dignity.is a decisive argument for social rights: if humans are e ends-in-themselves
to b treated as such as to the available necessary material preconditions of a human life.
durai aspecis of human dlgmty have been nghtly underlined: one way to protect

alu

gmty As to the beginning of human life, there is a good case for taking conception as

cial moment as at least one genetically individualized human organism comes into
nce M It is crucial to rationalize debates to underline, that, as indicated above, '[hJS per-
pHion does not predeterrnme the sohition of the problem of abortion. For this, competmg
- be taken into account, most importantly the dignity of the mother. Therefore,
3 'to ) pre-natal life does not entail the entry ¢ of new dark ages of reproductive
nof women. o

the btdikive Gebates on the matter, not least on the arguments from belonging to the human

the continuity of human development from conception via birth to adulthood, the potentiality of
tal life and the 1dentjty of pre-natal life with the post-natal human being, see Mahlmann, Elemente
g3l oo ,
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The legal status of pre-natal life is not only of concern for the question of abortion. Tt can be
of importance for the protection of this phase of the existence of a human being against harm,
including life and bodily integrity,'# of increasing concern in the wake of new biotechnological
possibilities.

There is no reason for a diachronically discontinuous conception of human dignity and
autonomy. The human substrate of the right is the person in its physical and mental entirety,
continuously existing in human life and thus the bearer of an uninterrupted personal right,
There is equally no reason for post-mortem protection of human dignity as a subjective right.
Such a right presupposes the existence of its bearer which ends with death. Legitimate con-
cerns motivating the post mortem protection of dignity can be dealt with by other legal means,
for example entitlements of descendants, relatives, partners, and the like and by the objective
dimension of human dignity. -

2. Interference, Limitations, and Justification

The possible modes of interference in dignity include beyond final, direct, legal, and sanc-
tioned acts by public authorities other forms that violate the scope of the right, even if unin-
tentional, indirect, factual, and devoid of sanctions. The sufficient gravity of the interfering act
is best discussed on the level of the scope of the right,

The problem of the beginning of life and dignity has led already to the question of abortion,
which is a core issue of the limitations of the right. Abortion can imply a constellation where
claims of dignity collide: the right of the unborn human organism to become a full personality
and the right of the mother to stay the subject of her life and not to be instrumentalized for
giving birth. The abortion regimes, now common in many constitutional states that allow for
abortion under certain conditions (as to danger to life and health of the women, because of
the cause of pregnancy, eg in the case of rape or as to the life situation of the mother), taking
into account temporal factors of maturation, draw the right conclusion from this insight,

There is no other comparable situation and in this sense dignity is absolute. It is perhaps
worthwhile to underscore that torture and, more precisely, torture fo save the lives of others in
particular is not such'a situation; despite arguments to the contrary. There are three central
reasons for this: in real life (thought not in theoretical ticking bomb scenarios) it is always
unclear whether or not the person tortured has the information she is supposed to disclose,
and if so, whether she will disclose it and not lie. Secondly, torture is not only dehumanizing
the tortured persons, but the torturer as well. Under the rule of law, torture would need a
proper legal, institutional, and personal framework. To legally institutionalize barbarcus acts
is, however, unthinkable under a constitutional rule of law. Thirdly, given the ubiquitous real-
1ty of torture only an absolute. ban is a suitable means against its practice.

3. Dlgmty, Other Fundamental Rights, and the Structure
of the Body Politic

Dignity is foundational for hurhan rights, but its scope is not coextensive, but in principle
more narrowly circumscribed than rights to liberty and equality. One may accept (odd as it
may seem) that someone enjoys certain liberties but deny her equal worth. A historical
example of this is the liberty of privileged slaves. Not every violation of a liberty is, on the

* An example is ECEHR, Vo v Frastce, App no 53924/00, 8 July 2004,
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other hand, a violation of human dignity: there are good reasons to think that a prohibition to
evaluate the quality of a wine in strong, vulgar terms is a violation of freedom of speech.”** The
permission to critique only without such strong, vulgar terms would, however, not be a viola-
tion of human dignity.

- The relation of human dignity and equality is no different: the preservation of equality does
not suffice to protect human dignity, as the case of a non-arbitrary or unbiased administration
of the death penalty illustrates: this punishment, aithough administered perfectly equal, would
still violate the dignity of the convicted. Not every unjustified unequal treatment is, on the other
hand, necessarily a violation of human dignity#” The preservation of equality is a necessary,
not a sufficient, condition of the preservation of dignity, a violation of dignity is a sufficient, not
a niecessary, condition of a violation of equality. Dignity is, however, for equality guarantees of
particular importance:.it spells out their substantial concerns. This is a prerequisite of their
application as the demand of equality as such does not exclude uniform bad treatment, as the
éxaniple of the death penalty shows. Only if there is a substantial notion attached to if, equality’s
point becomes clear.«* This central notion is the intrinsic worth of human beings.

= The idea of human dignity always had a distinct political side. It not only demands and for-
bids ¢ertain actions by the state but is a normative standard for the structure of the political
order as such. It demands that human beings are the subjects of political life. The right to
-~ strisctures of participatory democracy with the legal infrastructure that it entails is one of
 its céntral consequences, The ethical and political point is clear: if human dignity is to be

" taken seriously, national and international structures of governance have to give human
“ individuals—as far as possible on this scale and as mediated as it may be unavoidable—
some meaningful share in the process of political self-determination.

' VI. THE UNIVERSALIST STANCE: YET ANOTHER
o " PARTICULARISM?

¢ remarks have tried to reconstruct some elemeénts of human dignity as a legal concept
tom a comparative perspective, embedding the contemporary debates in the history of this
a part of normative theory and as a part of the struggles of real life. The identified
teiiets are by no way new and surprising: they are the core tenets of a liberal, egalitarian,
thiimanism. Their origin in secular reflection is important not because of disregard
ﬁfljﬁi:é%éi%‘ contributions of religious beliefs to a culture of dignity, but because only
1ch a justification fits in a methodologically necessarily secular science and can hopé to win
Pport across the borders of cultures and religions traditions. :
hiifianism takes a universalist stance without epistemological embarrassment, as,
o ithe assumptions of some theories mentioned above, there are quite plausible
Do Do - o . : : .
R,

Uj vy Hungary, App no 23954/10, 19 July 2011
take into account periods of employment completed by an employee before reaching the age of
cal¢ulating the notice period for dismissal can be regarded with convincing reasons to form
timination on the ground of age, but hardly as a violation of human dignity, f ECJ, C-s535/07 Seda
ikdeveei v Swedex GmbH ¢ Co KG, para 57 {19 January 2o010). An interpretation of equality and non-
atidn iclauses as in Law v Canada [1999] 1 SCR 497 paras s2ff which constructs the equality
0 defnand a violation of human dignity is in danger of interpreting the equality guarantee too
lyor hiiman dignity too broadly. Cf Supreme Court of Canada, R v Kapp, 2008 SCC 41, para 22,
Susaniiie Baer, ‘Dignity, Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’
950 University of Toronto Law Journal 455.
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reasons far such an orientation. As has been indicated in the remarks on the history of ideas,
arguments from the (often wrongly reported) lack of explicit cultural traditions, from lan-
guage or genealogy do not justify in principle relativist conclusions. Furthermore, it appears
to be not very plansible that the elements of justification referred to are relative to one culture,
The perception that life is an end in itself and something worth enjoying for people in Calcutta
as much as in Cape Town or Anchorage appears rather plausible. 'That any of the particular
properties of human beings that are the base of the ascription of dignity are limited to a cer-
tain class of people—say whites or men—has fortunately lost some of its century-proofed
appeal, as the idea that the worth of a human being can be forfeited, for example by religious
heresy. That the principle of equal treatment of equals is valid in London as in Beijing or
Riyadh sounds likewise not very outlandish. In addition, there are guite interesting mentalis-
tic approaches reconstructing the basis of human moral judgment, including precepts of jus-
tice or non-instrumentalization by means of the modern theory of the human mind that may
offer a promising framework for a fallibilistic, non-foundational but universalist moral and
legal epistemology Relativism is certainly not without theoretical alternative,

-These remarks imply an answer to the problem of the antinomy of human rights: they
show that the practical universalism of-the modern human rights culture is theoretically
actually well justified. Comparative analysis consequently has a normative point: it is an
effective antidote against judicial parochialism, stirs judicial imaginativeness, and shields
against the.danger of ovérlooking convincing normative ideas that have been formulated
elsewhere but to solve a similar problem. It can thus supply arguments for doctrinal develop-
ments if the positive Iaws leave room for it. If the respective positive law excludes certain
conceptions that seem reasonable they may still be useful for critical assessments of the given
legal framework and, finally, these conceptions may be helpful for the shaping of future
developments of the law. Comparative research has thus nghﬂy become a consututwe ele-
ment convincing legal heuristics, " - £ : 3 :

The thus in light of what can be regarded as usual standards of justlﬁcatton of any human
rights content, justifiable ascription of dignity has to be fleshed out for concrete cases and new
challenges, often with no immediately evident solytions, and no easy matter as for any other
fundamental right. .

The courts around the world have made some progress in thls respect, for example as to
discrimination, the death penalty, or personal autonomy. Accomplishments such as these may
seem insignificant, but are—with an eye to the short history of human rights as legal instru-
ments and the power of the, forees pursuing ends other than the realization of the dignity of
individuals—in fact quite con31derable :

Human dignity tells a s;mple story: there are no human hves of greater or lesser worth,
whether one of the many, or one of the few that somehow, legltunatefy or illegitimately, catch
the admiring imagination of those to come. Dignity is the value of humans as humans, in this
central respect one is like the others irrespective of personal properties and achievements.
This idea is consequently the most profound critique of any bifurcation of humanity in
guardians and toilers, masters and servants, deserving and undeserving, touchables and

. - : Sy .

1 Cf Mahlmann, Elemente (n 22), s12ff; Matthias Mahlmann, Rafionalismus in der praktischen Theorie
(2nd edn, 1990); Matthias Mahimann, ‘Ethics, Law and the Challenge of Cognitive Science’ (2007) 8 German
Law Journal 577, 577; John Mikhail, Elements of Moral Cognition (2011); John Mikhail, "Moral Grammar and
Human Rights: Some Reflections on Cognitive Science and Enlightenment Rationalism’ in Ryan Goodman,
Derek Jinks, and Andrew K. Woods (eds), Understanding Social Action, Promoting Human Rights
(forthcoming); Erica Roedder and Gilbert Harman, ‘nguzsncs and Moral Theory’ in John Doris (ed), The
Moral Psychology Handbook (2010}, 273. .
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untouchables, gender that rules and gender that serves which has dominated much of human

‘history and has been transfigured by thought, as in the magnificent beauty of Plato’s prose or
" stripped naked to its unappealing core in the doctrines of racists, sexists, and their like.

Respect for dignity is not costless: dignity demands human solidarity not only in words
but in deeds that understand the price to be paid for the enjoyment of humans’ commeon
‘bequest. ‘ :

There are no grounds for any too magnificent hopes for human civilization, because all rosy

fogs of illusion about the human lot have been dispersed by the crisp winds of past horrors
' and the uneasy hunch that humans will —again and again-—have more of this in stock for each
.‘other The taste of dignity is not the mawkish flavour of narcissistic human self-admiration
and anthropocentrisi, although this appears in the history and present as well, sometimes
abundantly. The taste is—in the better and certainly in the great contributions —rather satu-
rated with doubt and the uneasy consciousness of the uncanny depth of what makes up the
e of the human self. But it still gives reasons to straighten the neck in an unbent existential
pride that is able to ook in the eyes of what may come.
- To make human dignity a cornerstone of the modern architecture of human rights at the
core of constitutionalism is therefore 3 well-advised move, There is no reason to downgrade it
octrinally, to reduce its importance in legal systems that protect it, or prevent its incorpor-
ions in those, where it plays no or only a limited role through interpretation, with due respect
 to the limits of this enterprise, or through further development of legal instruments.

" The law often served and serves power and the interests of a few. A constitutionalism,
_ational and beyond nations’ borders, based on the dignity and autonomy of human beings, is
art of a different conception of the law. Below the diaphanous folds of legal argument and
hought there is something to be detected that is not wedded to one religious or theoretical
‘ed, but to a fundamental refation to human life: the conviction that care for humans has a
it as the being that is at its centre is worth the effort of thought, hope, courage, and some-
ries quite profound despair.
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