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1. INTRODUCTION

On 26 February 2015 the Federal Communications Commission (FCC) adopted
new rules on net neutrality, requiring providers of fixed and wireless Internet access
to respect the principle of Internet openness and to abstain from blocking, throttling
or paid prioritisation practices.! Considering the long history of unsuccessful
campaigning for net neutrality in the United States, this was quite a spectacular
result.? Originally, network neutrality was coined by Timothy Wu in 2003 as a
political term identifying the maintenance of the openness and freedom of the
Internet architecture as a public policy goal.? In 2008, the FCC made its first attempt
to turn network neutrality into a legal concept when deciding that Comcast was not
allowed to one-sidedly throttle content that originated from peer-to-peer platforms.
Two years later the FCC’s decision was reversed by the Court of Appeals for the
District of Columbia (DC) Circuit, based on the argument that the FCC’s regulation
lacked the necessary legal basis.* In reaction to that decision, the FCC back-pedaled
and announced new rules on 21 December 2010, allowing Internet service providers
(ISPs) to engage in traffic management policies provided they were transparent and
did not involve “unreasonable discrimination’.> Although these rules were only
‘better-than-nothing” and frustrated expectations of comprehensive net neutrality
prohibiting any discrimination between data packages,® they were again struck down
by the Court of Appeals for the DC Circuit in Verizon v FCC on 14 January 2014.”
Again, the lack of a sufficient legal foundation for the FCC regulation was the main
reason for the court’s verdict.® Considering this second defeat of the Commission for
its open Internet regulatory politics, it was quite surprising that only one year later
the FCC had adopted an order paving the way for the fully-fledged
institutionalisation of net neutrality grounded on a solid basis in US law. How has
this been possible?

The thesis to be presented and defended in this paper is that the FCC has been
able to do this because the call for net neutrality is no longer only a battle cry of a few

See Federal Communications Commission, ‘Protecting and Promoting the Open Internet, FCC Report and
Order on Remand, Declaratory Ruling, and Order’, GN Docket No 14-28, FCC 15-24, adopted 26 February
2015, 7-8.

2 On the origins and history of the net neutrality debate in the US see Jeffrey A Hart, ‘“The Net Neutrality
Debate in the United States’ (2011) 8(4) Journal of Information Technology & Politics 418.

3 Timothy Wu, ‘Network Neutrality, Broadband Discrimination” (2003) 2 Journal on Telecommunications and
High Technology Law 141.

4 Comecast v FCC (6 April 2010) USCA 08-1291 (DC Circuit).

5 Federal Communications Commission, ‘Preserving the Open Internet, 25 FCC Red 17905 and FCC Report
and Order’, GN Docket No 09-191,WC Docket No 07-52, FCC 10-201, adopted 21 December 2010.

6 Harold Feld, ‘Quick Guide Upcoming Net Neutrality Rules Challenge’, Public Knowledge (23 September
2011), online: <www.publicknowledge.org/news-blog/blogs/quick-guide-upcoming-net-neutrality-rules-
cha>.

7" Verizon v FCC (14 January 2014) USCA 11-1355 (DC Circuit).

8  Adi Robertson, ‘Federal Court Strikes Down FCC Net Neutrality Rules’, The Verge (14 January 2014), online:
<www.theverge.com/2014/1/14/5307650/federal-court-strikes-down-net-neutrality-rules>.
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Internet romancers but has evolved into a key value for contemporary society, a
value that is being institutionalised as a constitutional right. The paper’s theoretical
foundation is sociological systems theory as developed by Niklas Luhmann and
others. On these grounds it will argue that the social institutionalisation of
constitutional rights is to be distinguished from their legal institutionalisation.
Commonly, constitutional rights emerge from society before they are reformulated in
the legal realm. The paper intends to prove empirically that net neutrality is about to
emerge as a new fundamental value and it does so because of its supreme
importance for the protection of free and open communication processes on the
Internet. Although this is a global development, the paper’s empiric focus is
primarily on the United States. The constitutionalisation of net neutrality is
happening bottom-up, driven by social movements, Internet activists and advocacy
groups, and, in a second step, an interweavement of such civil society dynamics with
the legal system. A further question to be addressed will be: have we already reached
the point where constitutional structures become identifiable? In the last section the
paper discusses the relationship between social and formal constitutional structures
from a legitimacy and democracy perspective.

2. LEGAL AND SOCIOLOGICAL CONSTITUTIONAL
THEORISING

21 WHATIS A CONSTITUTION?

The key question that needs to be addressed in this paper as a preliminary is:
what is a ‘constitution” and how should we conceive this concept in the digital
networked environment?

In the context of public law doctrine and also in everyday language, the word
‘constitution” is commonly used to refer to a written text containing a set of rules and
principles that are of fundamental importance for a nation state. There is general
agreement that the term constitution originally related to the nation state.® According
to Harold Berman, the term ‘constitutionalism’ was invented around the threshold of
the nineteenth century “to refer chiefly to the American doctrine of supremacy of the
written constitution over enacted laws’.1? Processes of generalised legal formalisation
already existed in the high medieval European society. However, as pointed out by
Chris Thornhill, this ‘involved little more than the establishment of formally drafted
summaries of existing common laws or customs’.!! The subsequent period of early
modernity witnessed an increasing (albeit heterogeneous) positivisation of the law
and a simultaneous expansion of political abstraction.!? However, constitutions as

®  Dieter Grimm, ‘Constitution beyond the Nation State?’ (2011) Zeitschrift fiir Rechtssoziologie 181, 181.

10 Harold J Berman, Law and Revolution (Harvard University Press, 1983) 396.

1 Chris Thornhill, A Sociology of Constitutions: Constitutions and State Legitimacy in Historical-Sociological
Perspective (Cambridge University Press, 2011) 57-58.

12 This evolution was boosted by the Reformation in evangelical societies but evolved differently in most
post-Reformation territories. A level of statehood that is comparable to modern legal and political

autonomy had not been achieved in the sixteenth and seventeenth centuries. (See Thornhill (n 11) 96-103,
158-9).
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formalised texts were only adopted at the end of the eighteenth century.!®* Formalised
constitutions emerged at that time in the United States and in France as a
consequence of revolutions against a monarchic dominion that had claimed to be
independent of the law. To clearly distance the revolutionary project from the old
regime, a written document of law was required that regulated the establishment and
exercising of state power.!* Consequently, a constitution in the formal sense can be
defined as a supreme text of political and legal nature that constitutes and limits the
power of the state.!®

Mostly as a consequence of the establishment of an international legal order and
fuelled by the effects of globalisation, we have been experiencing a growing interest
in the legal literature surrounding the question of whether the concept of the
constitution could also have a meaning beyond the borders of the nation state.!® This
question is of particular importance for the topic of this paper since the Internet is a
global medium, and studying the relationship between net neutrality and
constitutionalism thus requires a global perspective.

With regard to the debate on how it would be possible to conceptualise
constitutionalism beyond national territorial borders, one can distinguish between
two main schools of thought. First, there is classical legal literature surrounding the
question of a possible ‘constitutionalisation of international law’.1” According to these
views, international law in the aftermath of the Second World War is perceived as a
stratified system of different interrelated and mutually supportive legal orders with a
constitution at its top which is represented by the Charter of the United Nations.!® A
similar discussion takes place at the mega-regional level, related to the economic and
political integration of the European Union (EU) and the crucial role that the Court of
Justice of the EU (CJEU) has been performing in this process of

13 Thornhill considers the fact that ‘laws were increasingly written in textual form’ to be an important

parameter in a general development towards political abstraction and legal generalisation. (Thornhill (n 11)
74).
14 Grimm (n 9) 181.

15 Thornhill (n 11) 8-11.

16 Por sceptical views see Grimm (n 9); Dieter Grimm, ‘The Achievement of Constitutionalism and Its

Prospects in a Changed World” in Petra Dobner and Martin Loughlin (eds), The Twilight of Constitutionalism?
(Oxford University Press, 2010) 3-22; Martin Loughlin, “What is Constitutionalism?” in Petra Dobner and
Martin Loughlin (eds), The Twilight of Constitutionalism? (Oxford University Press, 2010) 47-72; Martin
Loughlin and Neil Walker (eds), The Paradox of Constitutionalism: Constituent Power and Constitutional Form
(Oxford University Press, 2007).

17" Qliver Diggelmann and Tilmann Altwicker, ‘Is There Something Like a Constitution of International Law?:

A Critical Analysis of the Debate on World Constitutionalism” (2008) 68 Zeitschrift fiir auslindisches
dffentliches Recht und Vilkerrecht 623; Anne Peters, “Are we Moving towards Constitutionalization of the
World Community?” in Antonio Cassese (ed) Realizing Utopia. The Future of International Law (Oxford
University Press, 2012) 118-35. For an overview of the literature see Jan Klabbers, Anne Peters and Geir
Ulfstein, The Constitutionalisation of International Law (Oxford University Press, 2009); and Thomas Kleinlein
and Anne Peters, ‘International Constitutional Law’ in Anthony Carty (ed), Oxford Bibliographies in
International Law (Oxford University Press, 2013).

18 See Bardo Fassbender, The United Nations Charter as the Constitution of the International Community (Nijhoff,
2009); Bardo Fassbender, ““We the Peoples of the United Nations”: Constituent Power and Constitutional
Form in International Law’ in Neil Walker and Martin Loughlin (eds), The Paradox of Constitutionalism.
Constituent Power and Constitutional Form (Oxford University Press, 2007) 269-90; Erika De Wet, “The
International Constitutional Order’ (2006) 55 International & Comparative Law Quarterly 51.
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‘constitutionalisation’. A key question here is the relationship between the
primarily economic freedoms enshrined in the Treaty on the Functioning of the EU
(TFEU) and the Charter of Fundamental Rights of the EU, and the rights guaranteed
in the national constitutions of EU member states as well as in the standard-setting
human rights instruments at the European and global level. 2 This literature,
however, remains caught in narrow frames of public law and political philosophy,
tending to extrapolate constitutional thinking from the nation state to the global or
regional level.”!

Second, there is literature addressing the topic of constitutionalism from a
sociological perspective, while keeping its focus on politics and the state. Whereas the
first (essentially legal) type of constitutional theorising is, as mentioned above,
mostly interested in the form of the constitution, this sociological approach uses the
term constitution to relate to its necessary functions in constituting and balancing the
political system and the legal system. Hence, the formal-normative perspective on
the constitution that is common ground in the legal literature is juxtaposed by a
functional-empirical one. Niklas Luhmann has contributed pioneering work
analysing the evolution of nation states’ formal constitutions from a functional
perspective of sociological systems theory as the close structural coupling of the legal
and political systems.?? Accordingly, the constitution of a nation state has a double
existence, as both a supreme text of legal authority and as the political foundation of
a society.

A functional perspective suggests distinguishing constitutive and limitative
structures or functions in the existing formal constitutions. The constitutive and
limitative functions have evolved over a long historical process and they first became
visible at the end of the Middle Ages with the development of a degree of political or
legal autonomy and, as a pendency of emerging statehood, the restriction of personal
and sectoral privileges.?® In a modern formal constitution, the constitutive function is
generally anchored in its chapters regulating the organisation and government of the
legislative, executive and judicial powers. The limitative function can be identified in
those parts of a formal constitution where the fundamental rights of citizens are
guaranteed. It can also be found in the system of checks and balances that orders the
mutual relationship between the legislative, the executive and the judicial powers
and, in federal states such as Switzerland, the relationship between the federal and
the sub-federal levels of government.

19 Joseph HH Weiler, The Constitution of Europe: ‘Do the New Clothes have an Emperor?” and other Essays on
European Integration (Cambridge University Press, 1999).

20 See Dierk Schindler, Die Kollision von Grundfreiheiten und Gemeinschaftsgrundrechten: Entwurf eines
Kollisionsmodells unter Zusammenfiihrung der Schutzpflichten- und Drittwirkungslehre (Duncker-Humblot,
2001).

See the discussion in Gunther Teubner, “The Project of Constitutional Sociology: Irritating Nation State
Constitutionalism’ (2013) 4 Transnational Legal Theory 44, 52. Theoretically, these writings are often directly
or indirectly influenced by Hans Kelsen’s ‘pure theory of law’. (Pure Theory of Law, translation from the
second revised and enlarged German edition by M Knight, (University of California Press, 1970) ch 7). See
eg Chris Thornhill, “The Mutation of International Law in Contemporary Constitutions: Thinking
Sociologically about Political Constitutionalism’ (2016) 79(2) The Modern Law Review 207, 208-9.

21

22 Niklas Luhmann, ‘Verfassung als evolutiondre Errungenschaft’ (1990) 9 Rechtshistorisches Journal 176;
Niklas Luhmann, Die Politik der Gesellschaft (Suhrkamp, 2000) 391-2.

2 Thornhill (n 11) 80.
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Luhmann’s writings have greatly influenced later work on sociological
constitutionalism focusing on the question of whether functional equivalents of the
constitutive and limitative functions of a nation state constitution could be identified
in or extended to the international legal and political order.?

2.2 FOR A TRANSNATIONAL CONCEPT OF CONSTITUTION

As the impact of net neutrality exceeds the territorial boundaries of nation states
and considering the fact that a few private actors have become extremely powerful on
the Internet, Niklas Luhmann’s view of today’s society as a world society? is of the
greatest interest to the study of constitutionalism on the Internet. For Luhmann,
world society stands for a world of globalised functional societal differentiation.
Accordingly, the emergence of constitutional functions cannot be analysed in the
national realm only, but the perspective must be extended to a global horizon. The
principle of functional societal differentiation is commonly understood as the
embodiment of modernity.? Luhmann’s thesis that the transition to functional
differentiation ‘can culminate only in the establishment of a world societal system”?
prompted one strand of constitutional sociology to acknowledge that constitutions
may evolve in transnational political processes outside the nation state.?

In the world society, most function systems of society spread globally, including
the economy, science, art, education, health, mass media and family (to list the
systems Luhmann mentions most frequently). Regarding the systems of law and
politics, the situation is more complicated. While territorial differentiation continues
to be important for the law,? the reach of the legal system has expanded to also
include elements of international, transnational and global law. By contrast, the
political system remains strongly centred in the nation state. For Luhmann ‘[t]he
result is that the structural coupling of the political system and the legal system
through constitutions does not have an equivalent at the level of global society’.’ As
a consequence, the asymmetry between politics and law at the global level reflects a
decline of constitutionalism.

Analysing the question from a different perspective, a new thrust of sociological
constitutional thinking has emerged that is mainly known as civil or societal
constitutionalism. This is a strand of constitutional sociology that studies the
emergence of constitutions outside international politics in the global society’s

2 For a recent account see Thornhill (n 21).

25 Niklas Luhmann, Theory of Society, vol I, translated by Rhodes Barret (Stanford University Press, 2012) 83—
99; Niklas Luhmann, Die Politik der Gesellschaft (Suhrkamp, 2000) 220.

26 The scholars most influential in conceptualising theories of societal differentiation have been Emile

Durkheim, Georg Simmel, Max Weber, Talcott Parsons, Pierre Bourdieu and Niklas Luhmann.
27 Niklas Luhmann, Theory of Society, vol 11, translated by Rhodes Barret (Stanford University Press, 2013) 129.
28 Teubner (n 21) 45.

2 The reason for the law to remain partly differentiated territorially is that the court system (a sub-system of
the law) is organised at the national level. See Niklas Luhmann, Theory of Society, vol I, (n 25) 96.

30 Niklas Luhmann, Law as a Social System, translated by Klaus Alex Ziegert (Oxford University Press, 2004)
487-8. See also Gunther Teubner, ‘“Global Bukowina”: Legal Pluralism in the World Society” in Gunther
Teubner (ed), Global Law Without a State (Dartmouth, 1997) 3-28, 6.
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‘private” sectors.3! A leading scholar of societal constitutionalism is David Sciulli,
who laid the foundations for his theory more than twenty years ago.®? For Sciulli,
voluntary procedural restraints in the economy or other spheres of society question
the presupposition of a demise of constitutionalism. Following up on Sciulli’s thesis,
Gunther Teubner’s approach to societal constitutionalism is to reconstruct the central
functions of a constitution in a world society that has been shifting from territorial
differentiation to functional differentiation.* Teubner observes the evolution of
constitutional norms in a variety of transnational contexts3 while showing a
particular interest in the analysis of constitutional processes in the digital
environment® and in the economic sphere.®* One of the main questions in his
research relates to the role and constitutional status of transnational corporations
(TNCs), as some of them have become so powerful that they challenge the
governance of nation states in a number of respects.” TNCs have constituted
themselves as new actors of the world economy in order to release themselves from
the influence of national legal orders. They benefit from the strong competition
between states to attract powerful corporations as providers of jobs and as tax payers.
TNCs are thus free to establish themselves in the state that offers the most favourable
legal conditions for business and —in cases of political change or other reasons—to
move their domicile from one country to another.

For Teubner, TNCs operate in the organised professional sphere of the economic
system. At a micro-level he argues that TNCs develop their own constitutions,
distinguishing internally between constitutive and limitative functions. While the
constitutive functions in TNC constitutions are strongly institutionalised, the
limitative functions are underdeveloped. Teubner’s question—which is also of
importance in the realm of this paper—is how TNCs can be ‘pushed” to develop
limitative functions in their constitutions.® For Teubner, such pressure can only arise
from segments of civil society, such as labour unions, consumer protection
organisations, activist movements etc.>

31 Teubner (n 21) 45.

%2 David Sciulli, Theory of Societal Constitutionalism: Foundations of a Non-Marxist Critical Theory (Cambridge
University Press, 1992); see also David Sciulli, Corporate Power in Civil Society: An Application of Societal
Constitutionalism (New York University Press, 2001).

33 Gunther Teubner, ‘Societal Constitutionalism: Alternatives to State-Centred Constitutional Theory?” in
Christian Joerges et al (eds), Transnational Governance and Constitutionalism (Hart, 2004) 3-28; Gunther
Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization, translated by Gareth Norbury
(Oxford University Press, 2012). For a critical appraisal see Karl-Heinz Ladeur, ‘The Evolution of the Law
and the Possibility of a “Global Law” Extending Beyond the Sphere of the State —Simultaneously, a
Critique of the “Self Constitutionalisation” Thesis’ (2012) Ancilla Iuris 220.

34 Teubner (n21) 46-51.

35 Teubner, ‘Societal Constitutionalism’ (n 33).

3 Gunther Teubner, ‘Transnational Economic Constitutionalism in the Varieties of Capitalism’ (2015) 01-02
The Italian Law Journal 219.

37 Gunther Teubner, ‘Self-Constitutionalizing TNCs? On the Linkage of "Private" and "Public” Corporate
Codes of Conduct’ (2011) 18(2) Indiana Journal of Global Legal Studies 17; see also Chris Thornhill, A Sociology
of Transnational Constitutions: The Social Foundations of the Post-National Legal Structure (Cambridge
University Press, 2016), chapter 7.

38 Teubner, Constitutional Fragments (n 33) 75-88.
3 Ibid.
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Societal constitutionalism therefore is highly relevant for this paper, particularly
the perspective of Teubner. In cyberspace we are in the presence of powerful TNCs
including Google, Apple, Facebook and Amazon (‘the GAFA’) or big Internet access
providers such as Comcast that—sometimes in cooperation with public actors—are
creating hybrid worlds of governance that deeply impact the rights and freedoms of
citizens. This development raises important questions including: 1) How can
constitutional or human rights disciplines be extended to such players, which —as
private actors—are not subjects of international law and are not bound by nation
state constitutional law; 2) Is it possible to tame the power of big Internet companies
by means of constitutional rights? These questions go beyond the scope of this paper
and are the subject of an ongoing research project of the author.

3. THE EMERGENCE OF NET NEUTRALITY AS A NEW
CONSTITUTIONAL VALUE

3.1 SOCIAL CHANGE AND CONSTITUTIONAL ALTERATION

Different legal orders have developed different answers to the question of how
the reality of social change should be associated with the idea of constitutional
stability. Most Western jurisdictions provide for specific rules regulating how the
formal constitution of a nation state can be altered. According to HLA Hart, in the
course of modernisation legal systems have developed secondary rules to
supplement primary rules of obligation that alone cannot cope with enhanced
societal complexity.*® Among the secondary rules distinguished by Hart, a rule of
change will serve to remedy the static quality from which the normative order of a
society would suffer if consisting only of primary rules of obligation.4! Rules of
change can refer to the alteration of both ordinary legislation and the formal
constitution.*? Generally, an alteration to a formal constitution will need to meet
procedural requirements that are stricter than those governing the alteration of
ordinary legislation.> Whereas certain jurisdictions do not distinguish between types

40 HLA Hart, The Concept of Law (Clarendon Press, 1961) 89.

41 According to Hart, a normative order with a static quality does not possess the means “of deliberately

adapting the rules to changing circumstances, either by eliminating old rules or introducing new ones’.
(Hart (n 40) 90).

4 The alteration of the formal constitution needs to be distinguished from its ‘evolutive’ or ‘dynamic’
interpretation through the judiciary. Such practices will most often unfold within a ‘grey zone’ that is not
explicitly regulated in the formal constitutional text and is likely to cause controversial reactions including
allegations of ‘judicial activism’. On evolutive interpretation of the US constitution from a comparative
perspective see Kanstantsin Dzehtsiarou and Conor O'Mahony, ‘Evolutive Interpretation of Rights
Provisions: A Comparison of the European Court of Human Rights and the U.S. Supreme Court’ (2013)
44(2) Columbia Human Rights Law Review 309.

4 The Constitution of the United States provides for the possibility of constitutional amendment in Article V.
The amendment process is divided into two stages, a proposal of amendment and its subsequent
ratification. Both steps require a supermajority consensus. These relatively strict requirements for
constitutional alteration may explain why the US Constitution has only rarely been amended since it was
adopted. (Laurence Tribe, American Constitutional Law (Foundation Press, 3rd edn 2000) 94-5).



CHRISTOPH BEAT GRABER 11

of constitutional rules,* other jurisdictions do not allow for the alteration of
guarantees of democratic government or the rule of law.

In Switzerland, the Federal Court has been adding unwritten fundamental rights
to the texture of the formal constitution since 1959.4° In its case law related to the
Swiss Federal Constitution of 1874, the Swiss Federal Court has recognised a number
of legally binding and enforceable fundamental rights, notwithstanding the absence
of a direct point of reference in the formal constitutional document.*® Among these
fundamental rights are the right to own property, the freedom of expression, the
right to personal freedom, the freedom of assembly, the freedom to use any language
and the right to assistance and care. On the occasion of the total revision of the Swiss
Constitution in 1999, these rights were all formally included in the revised
constitutional document. The possibility for the Swiss Federal Court to recognise
unwritten fundamental rights when necessary also continues to exist under the new
Constitution of 1999.4

From a sociological perspective the practice of recognising unwritten
fundamental rights by court decision can be explained as a legal institutionalisation
of an important value that has so far only been socially institutionalised. According to
Niklas Luhmann, this reflects that fundamental rights are first and foremost social
institutions.®® Thus, fundamental rights as we find them in formalised nation state
constitutions are reformulations of fundamental social values in the ‘language’ of the
legal system. With the recognition of an unwritten fundamental right the judiciary
can decide to supplement the existing catalogue of fundamental rights, as a response
to perceived changes in the social or technological reality.

In Switzerland, it was Zaccaria Giacometti, in 1955, who theoretically paved the
way for recognition of unwritten fundamental rights by the Swiss Federal Court.®
Giacometti was of the view that it is the essence and axiomatic principle of
fundamental rights to provide for a comprehensive guarantee of individual freedom
and human dignity in the context of the state. ®® He emphasised that his
understanding of fundamental rights was positivistic and not metaphysical or
political. ! The catalogue of fundamental rights existing in a formal written
constitution can only include those articulations of human freedom that were known
to be endangered at the time when the historic constitution-maker was at work. Since
time passes and social conditions change, ‘every new aspect of individual freedom
that receives clear form as a consequence of new interferences with human dignity or

44 See Articles 192-5 of the Federal Constitution of the Swiss Confederation of 18 April 1999.
4% See René A Rhinow and Markus Schefer, Schweizerisches Verfassungsrecht (Helbing Lichtenhahn, 2nd edn

2009) 201.
% Jpid, 5.
47 Ibid, 201.

48 Niklas Luhmann, Grundrechte als Institution: Ein Beitrag zur politischen Soziologie (Duncker & Humblot,
1965) 13.

49 Zaccaria Giacometti, ‘Die Freiheitsrechtskataloge als Kodifikation der Freiheit: Festrede des Rektors
Zaccaria Giacometti, gehalten an der 122. Stiftungsfeier der Universitat Ziirich am 29. April 1955, in
Jahresbericht der Universitit Ziirich 1954/1955, 3-24.

50 Ibid, 18.
51 Ibid, 8.
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individual personality must also be guaranteed by the catalogue of human rights’.52
Since the possibility of state intrusions on individual freedom seems factually
unlimited, consequently the enumeration of fundamental rights in a formal
constitutional document also cannot be exhaustive. In support of his theory
Giacometti also mentioned the Ninth Amendment of the US Constitution, stating
that ‘the enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people’.>

Constitutional alteration by the judiciary is not unproblematic since it interferes
with the separation and division of powers that is itself one of the cornerstones of the
rule of law. The Swiss Federal Court is aware of the problem since historically it has
recognised new fundamental rights only in situations of pressing social need and
provided that certain formal requirements are met. For example, when the Court
recognised the freedom of expression in 1965, it considered —under the influence of
Giacometti—that this freedom was a necessary precondition for the freedom of the
press, which was explicitly provided by the written constitution.>In addition, the
Swiss Federal Court considered that, at the time, freedom of expression was
explicitly guaranteed by several constitutions of Swiss Cantons.

3.2 NORMATIVE CONTOURS OF A NEW CONSTITUTIONAL RIGHT

Is net neutrality a fundamental social value that, although not contained in
formalised constitutional documents, should be legally recognised as a binding and
enforceable constitutional guarantee? This is a normative question. It would
probably not make much sense to answer it in the abstract and without taking
account of particular national rules regulating procedures of constitutional alteration.
Methodologically, an exemplary approach may thus be sensible, exploring the
problem in light of the criteria for the recognition of unwritten fundamental rights
discussed above as developed by the Swiss Federal Court. According to this practice,
an important social change would first be required as a precondition.

This important social change has been the rise of new technologies which has
enabled the digital networked environment to become the primary platform of
communication in developed societies. According to the European Court of Human
Rights (ECtHR), today the Internet is one of the principal means for individuals to
exercise their freedom of expression and information as guaranteed under Article 10
ECHR, and it is there that ‘one finds essential tools for the participation in activities
and debates related to questions of politics or public interest’.>> According to settled
case law of the ECtHR, Article 10 ECHR covers not only the content of information
but also the means of dissemination of such information.> In Cengiz v Turkey, the
ECtHR found in 2015 that the imposition of a blanket blocking order on access to

52 Ibid, 17 (translation by the author).
53 Ibid, 21.

54 Swiss Federal Court Decision BGE 91 I 480, at p 485; see Peter Saladin, Grundrechte im Wandel (Stampfli, 3rd
edn 1982) 75 and Jorg Paul Miiller, Die Grundrechte der schweizerischen Bundesverfassung. Grundrechte
besonderer Teil (Stampfli, 2nd edn 1991) 89.

5 Ahmet Yildirim v Turkey (application no 3111/10, ECtHR 2012), para 54.
56 Ibid, par