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Towards the harmonisation of European
insurance law

Peter Mansfield, partner at law firm CMS Cameron McKenna LLP, discusses PEICL, the Principles of
European Insurance Contract Law, and assesses their likely impact on insurance practice

he pest few vears have the potential

to revolutionne unnrance Ly and, as

1 result, the iurance mdusery i the
UK. The winds of change are Mowing
Todeed. it s no longer a guestion ot whether
there wall be change. becanse there will he
Ihe tsue s whae torim that change will ke
and how extensive 1t wall be. Some ot the
prossures lor retorm are ternall prnanly
trom the Law Commnssion. However. the
greatest pressure s from Lurope amd  dhs
aracle tocuses on che  lutest proposals
trom Brussels.
The drive to harmonise
I'he 1O Commisaon has pever hadden s
desire to armomse Eurapean msuance Law
It has abwans been concerned with (whae i
perveves to bej the Lack ot cros-border serv
s offered by omsurers annd the barriers to an
irternal marker created by the maerix of reg
ulictons and Ly m each member  stare.
Papers addresimg some o these ssues were
written by the LC m 2000, 2003 and 2004
However, the process has recently wken
grnt leap forward with the publhication m
December 2007 of 4 document entitled
“Prmaiples of European fnsurinee Contrace
Law™ (PEICH)Y. "This s o dradr documenr, T
i, therefore. a lony way from becoming tegis-
laton. However. it is an mdicator, and prob-
ably 4 strong indicator, ol the way that the
European Comnnsion 1s viewiny the topic.

Despite ity rather austere ttde, PEICL v an

extrentely readable docunient. Tt a Lindable
example of an otficial document being writ-
wn o plun Lngdish. s clary s adonrable.
However, the result is that you recognise on a
first reading quite how  revoluuomary  tlns
document may be e were ever to be used 1
the UK

This “if s o huge i because PEICL

currendy mrended o be o voluntary set ot

principles. 1o will apply only where the par-
ties have agreed w i use. I that sense, ic s
like the M6 toll road. There s no obhgation
upon anvone to use 1t because the old Mo w
sull avatlable. However it vou do want to use
i, vou will have to pav. And so i wieh
PEICL. IF UK msurers choose to use PEICL.,
then the basie position s that PEICL must be

apphed m fulll Like ovsters, PEICT must be

swallowed whole or not ae all. None of che
clauses can be excluded.  However, clauses
can be derogated from in certan circum-
stances. Oteen the derogation will be allowed
onlv it it s not “to the detriment ot che puol-
wvholder™  However, for some specialist
policies ind tor some pohicies tor large
msureds, the derogation can be for the bene-
i of either party.

PEICTS scope 1s wude. It s mtended thae
the prinaples will be used for all types or
sRraice . Contracis,  Cacept  rensurance.
Furthermore, they cover every stage from the
tormation of dhe msurance contract through
to che handhing of clais. PEICL 1 therefore
mtended to provide a comprehiensive legal
framework that will run parallel 1o the exist-
my national tegal frimeworks.

Structure

PLICL s split into four pares and 14 chap-
rers. ot which Parts | and 2. which mcorpo-
rate. Chapters | o 120 are likely to be the
most relevane. The index tor these two parts

15 ay folloavs:

Purt | Provisions conmon to all contraces
included m PEICI

Chapter 10 Introductory provisions

Chapter 20 Intiad stage and duration of the

msurance contract

"

Chapter 3: Iisurance termediaries

Clapter 42 The rk insured

Chaprer 5: Insurance premiun

Chaprer 60 Tnsared event

Chapter 7: Preseription

Part 2: Provisions common  to  indemmry
msuranee

Chapter 8: Sum msured and msored value

Chapter % Enntement o mdemmry

Chapter 10: Rights of subrogation

Chapter 11: Iisured persons other than the

policvholder

Chapter 12: Insured risk

Philosophy

A< has been menuoned, the overarching pur-

pose of PEICL »n to harmonise Buropean

msurance Jaw,  Phis s an adnurable aim.

FHowever, 1t s an amm that can be achievaed in

myriad wavs. 1t could be achieved. for exam-

ple. by adopring cthe UK svstem. More

mmportaut than purpose, therefore, is philoso
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v. Whar iv che philosophical approach

opted by PEICL?  Arucle 1:104 provides

e answer. 1o hists four Bictors thar will gude
1w merpretation of PEICL. These include
ach uncontroversal {and  therefore  bland)
entimients s promoting good faith and fur
tealing. However. as one reads PEICL. one
zannor hielp bur think chac the fourch facror is
the most important by tar: “the adequate pro-
tection ot the policyholder”

This desire to protecr policvholders is evi-
dent m abmaose every cluse of PEICL. For
example:

Article 2:101 = the insureds duty o disclo-
sure 1s limited to answerimg “clear and precise
guestions put to him by che insurer™. If the
isured imnocently breaches this dury of dis-
closure, msurers cannoot ternmnate the con-
tract unless the insurer can prove 1t would not
have otherwise concluded the contract.
Article 2:202 - during the formation ot the
contract, there s o duty upon insurers to
highhght nconsistencies between the cover
provided and the apphcanty requirenients ot
which the nsurer s or ought o be aware,
T'his duty may be reduced it chere is a broker
mvolved.

Arucle 2:304 - "4 term which has ot been
mdividually negonated shall not be binding
on the pobeyholder .. bl i causes 1 signifi-
cane umbalance i his righes and obhigations
under the contract to his derrmiene.”. This
will cover all terms m sundard contracts
Arncle 2:602  when the pohey ends. the
contract will auromancally be profanged
unfess the msurer hus given wnitten notice at
lease one month betore the expiry of the con-
tract stating the reasons for s deciion.
Article 4:102 = ninurers canmot tenioiate the
contract tor breach of 1 condinon precedent
unless the msured has breached is obligatton
“wich mtent o case che loss or recklessly ™.
Article G:104 — paviment of insurance monies
must be made within seven davs after the
acceptake amd quanoificagon of che clan. I
there 1 delay, meerest wall acerue ar 7% over the
rate apphed by the Buropean Central Bank.
Mechanisms

These various clauses, when analvsed collec-
oively, reveal that PEICL uses three mam
approaches m order to ensure that the
msured’s position is protected.

First. the approach adopred in PEICL won

some respects, not disinnlar to the approach

adopted in the innocent non-disclosure claus-
es that vou find i some professional mdem-
mry pohcres. In other words, PEICT reflects
the behiet that insureds <hould not  be
penalised unless they lave breached the con-
rract deliberately or recklessly,

Second. PEICL hinks in neatly with some
of the elements of contract certamnry. This
mvolves the use of plan knghsh {artcle
1:203). the avordance of untarr clauses (arncle

2304 and the omely preparanon ot docu-

mentation (arncles 2:5300. 2:700 and 2:702).
However, more imporontly, during contract
tormation. the burden s upon insurers to sk
the right questions (article 2:1010 and w0
explam the policy, parvucularly where msurers
know that 10 will ditfer trom the msured’s
expectatiomn {article 2:202).

Third, PEICL uses ome [imies to ensure that

unsurers make switt decisions. For example. it

an msurer wants ro deny cover tor non-disclo-
sure. breach of conditon or traud, then bhe
must do ~o withm pertods of 4 month to two
monthy (articles 2:102, 2: 004, 4:102 4nd
0:103) There s no suggestion chat msurers
can defer dhus decision by rasing a reservation
of rights, The consequence is thatmsurers will
have (o ke pohicy coverage devisioms tuch

carhier than s perhaps currently the case,

Insurance without boundaries
As we have seen, PEICT will create a less
tavourable legal tramework jor insurers than

exiviing UK Liw Insorers will have fewer

remedies avallable o them 1 the event of

detault by the msured. Their powers will be
tettered. Furthermaore, imsurers wall tace righ
nnescales mowhich to make pohicy decistons.
PEIC] cernonly contuns many waps for the
HOWATY INSEHTCT

However, the concept behid PEICT s
compelling, fo will allow an insurer o sell i
produces across Lurope without worrving
abour the vanous natonal rules and regula-
dons, It provides one legal framenork across
Al the member states. " PEICL 3y mamance
without boundaries. It anv nsurer has aspi-
ratons to expand m Europe dhen PEICL —
tor all sts fanles - will be a godsend.
Peter Manstield s o pariuer a0 the bsunimne and
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