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Introduction:
Rethinking Stakeholder Participation in Global Governance

Ayelet Berman, Tim Biithe, Martino Maggetti, and Joost Pauwelyn”

1. Introduction

Technology and public policy have extended what Norbert Elias called the "chains of
interdependence" across the globe.! The effectiveness of risk management in financial markets in
the United States or Switzerland, for instance, affects the safety of retirement savings in other
OECD countries as well as the cost of borrowing for many developing countries. - Sanitary
conditions in agricultural or fishing communities in Asia or Latin America affect food safety in
Europe and North America — with feedback effects for wages and working conditions in
developing countries.

Traditionally, governments collaborated through treaty-based  intergovernmental
organizations (IOs) to deal with the consequences of interdependence. Increasingly, however,
governments and non-state actors have turned to a variety of new forms of global governance to
address the complex and often rapidly evolving challenges that arise from intensified international
interdependence. Sector-specific regulatory authorities collaborate with their counterparts in
transgovernmental networks, such as the Basel Committee on Banking Supervision. Government
officials collaborate with civil society and business in public-private or multi-stakeholder
partnerships, such as the Global Fund to Fight AIDS, Tuberculosis and Malaria. And
representatives of industry or NGOs set standards in transnational private bodies, such as the
International Accounting Standards Board or the Forest Stewardship Council.?

Quite often, the actions, decisions, principles, standards, and rules of global governance
bodies affect the lives of individuals, groups, and even entire countries who are not represented in
the respective global body, or who do not have any meaningful say in the decision-making
process.> We focus in this book in particular on the pervasive exclusion of governmental actors

* Authors are listed in alphabetical order.

! Norbert Elias, Uber den Prozef der Zivilisation: Soziogenetische und psychogenetische Untersuchungen. Erster
Band: Wandlungen des Verhaltens in den weltlichen Oberschichten des Abendlandes (Haus zum Falken 1937).

2 Kenneth Abbott and Duncan Snidal, ‘The Governance Triangle: Regulatory Standards Institutions and the Shadow
of the State’ in Walter Mattli and Ngaire Woods (eds), The Politics of Global Regulation (Princeton University Press
2009) 44-88; Anne-Marie Slaughter, 4 New World Order (Princeton University Press 2004); Benedict Kingsbury,
Nico Krisch and Richard B Stewart, ‘The Emergence of Global Administrative Law’ 68(3/4) Law and Contemporary
Problems (2005) 15-61; Joost Pauwelyn, Ramses A Wessel and Jan Wouters (eds), Informal International Lawmaking
(Oxford University Press 2012); Henry Farrell and Abraham L Newman, ‘Domestic Institutions Beyond the Nation
State: Charting the New Interdependence Approach’ 66(2) World Politics (2014) 331-363; Klaus Dingwerth, The New
Transnationalism: Transnational Governance and Democratic Legitimacy (Palgrave Macmillan 2007) 144-185;
Kristina Tamm Hallstrom and Magnus Bostrom, Transnational Multi-Stakeholder Standardization (Edward Elgar
2010); Tim Biithe and Walter Mattli, The New Global Rulers: The Privatization of Regulation in the World Economy
(Princeton University Press 2011); Graeme Auld and Benjamin Cashore, ‘The Forest Stewardship Council’ in Darryl
Reed, Peter Utting and Ananya Mukherjee-Reed (eds), Business Regulation and Non-State Actors (Routledge 2012)
134-147.

3 We use “global governance body” as a general term for global, international and transnational bodies and networks
that, at a minimum, provide a forum and a set of procedures for drawing up rules, setting standards, articulating
principles, developing policies, and making decisions to address issues that (are believed to) require coordinated or
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from the "Global South," but also pay attention to the similarly ubiquitous disregard of diffuse,
societal interests (including but not only from the South).*

With the growing importance of global governance, scholars, policymakers, and other
observers, started to pay more attention to such "stakeholders," which have traditionally been
excluded from — or been marginalized within — policy- and decision-making processes.> One key
issue driving this trend has been the observation that more inclusive governance, while in the short
term sometimes less efficient as a way of reaching a decision,® can be much more effective because
it will be based on better information and might have stronger support among stakeholders who
are subsequently called upon to implement the decision.” Moreover, expectations regarding the
legitimacy of global governance have shifted from the traditional focus on state consent in inter-
governmental international organizations (IOs) toward more democratic, participatory forms of
legitimation. Allowing those who will be affected by a given rule or decision to participate in the
process of rule- or decision-making is foundational not just for political democracy but also for
"economic democracy,"® which contributes to the expectation that global governance bodies, too,
should provide some practicable form of such participation—even if it might not go as far Held's
proposal for "cosmopolitan democracy." In light of such changed norms and expectations, the
marginalization and exclusion of stakeholders also undermines the legitimacy of global
governance bodies.!?

maybe even collective actions across borders — and that sense, if they are effective, “govern” some part of the global
sphere without resort to overt coercive means and beyond the boundaries of a single country. See Thomas G Weiss,
Global Governance: Why? What? Whither? (Polity Press 2013), who defines global governance as “sum of the
informal and formal values, norms, procedures, and institutions that help states, intergovernmental organizations, civil
society, and transnational corporations identify, understand, and address trans-boundary problems.” For an overview
of the diversity of just “transnational” governance bodies, see Thomas Hale and David Held (eds), Handbook of
Transnational Governance: Institutions and Innovations (Polity Press 2011). For a discussion of the importance of
foregrounding actors and agency in global governance, see Deborah D Avant, Martha Finnemore and Susan K Sell
(eds), Who Governs the Globe? (Cambridge University Press 2010).

4 Richard B Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability, Participation, and
Responsiveness’ 108(2) American Journal of International Law (2014) 211-270.

5 In putting the emphasis consciously and explicitly on what Pauwelyn et al. (eds), Informal International Lawmaking
(n 2) calls “external” stakeholders—i.e., those who are affected by a global governance body’s rules and decisions but
traditionally excluded from, or marginalized within, the body’s rule- and decision-making—we consciously use the
term “stakeholder” in a strictly analytically and normatively neutral sense. Specifically, we use the term to denote
generally al/l those who are affected by—and hence have a stake in—a particular governance body's rules and decisions.
Our use of the term explicitly does not imply support for any normative claims, e.g., for a “right” of commercial,
private sector stakeholders in public governance.

¢ See, e.g., Cary Coglianese, ‘Assessing Consensus: The Promise and Performance of Negotiated Rule-Making’ 46(6)
Duke Law Journal (1997) 1255-1349; Renée A Irvin and John Stansbury, ‘Citizen Participation in Decision Making:
Is It Worth the Effort?’ 64(1) Public Administration Review (2004) 55-65.

7 As the WHO stresses, “[t]he benefit of involving stakeholders is that they are a rich source of practical suggestions,
and they are more likely to comply with any requirements they have participated in devising.” (World Health
Organization, Medical Device Regulations: Global Overview and Guiding Principles (WHO 2003) 25). For a fuller
discussion of the pertinent literature, see Mercy B DeMenno and Tim Biithe, "Voice and Influence in Global
Governance: An Analytical Framework' in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press).

8 Robert A Dahl, 4 Preface to Economic Democracy (University of California Press 1985).

° David Held, Democracy and the Global Order (Polity Press, 1995).

10 Arthur Benz and Yannis Papadopoulos (eds), Governance and Democracy: Comparing National, European and
International Experiences (Routledge 2006); Magdalena Bexell, Jonas Tallberg and Anders Uhlin, ‘Democracy in
Global Governance: The Promises and Pitfalls of Transnational Actors’ 16(1) Global Governance (2010) 81-101;
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Against this background, many global bodies have in recent years reformed decision-
making procedures and practices to boost stakeholder participation. They have established a
variety of institutional opportunities for developing countries and non-state actors, which had
hitherto been excluded from their decision-making processes, to have a voice in such processes.
But have these reforms increased the actual engagement of previously excluded stakeholders?
Have the reforms increased their influence in the decision and rule-making processes?

Our primary objective in this book is to examine and explain to what extent such
institutional reforms have given voice to previously excluded stakeholders (which motivates our
focus on actual engagement, i.e., the extent to which such stakeholders have made use of the new
voice opportunities) and to what extent they have gained actual influence over outcomes thanks to
these opportunities. Normative arguments as to why global bodies should open up to traditionally
marginalized stakeholders motivate our inquiry, but we mainly seek to make an empirical and
analytical contribution to the understanding of stakeholder participation.

Aside from singular case studies,!' many of which focus on the WTO, the multilateral
development banks and the IMF,!? the empirical literature on institutional changes that are
supposed to address the participation gap of marginalized stakeholders, has been limited. !?
Empirical research has more commonly focused on the factors that influence public opinion
regarding the legitimacy of 10s,'# or the practices that affect such legitimacy.!> Richard Stewart's

Michael Ziirn, ‘Global Governance and Legitimacy Problems’ 39(2) Government and Opposition (2004) 260-287;

Allen Buchanan and Robert O Keohane, ‘The Legitimacy of Global Governance Institutions’ 20(4) Ethics &

International Affairs (2006) 405-437.

'l E.g., Sabino Cassese, Bruno Carotti, Lorenzo Casini, Eleonora Cavalieri and Euan MacDonald (eds), Global
Administrative Law: The Casebook (3rd ed, Institute for International Law and Justice, NYU School of Law and
Istituto di Ricerche sulla Pubblica Amministrazione 2012).

12 Steve Charnovitz, ‘The Emergence of Democratic Participation in Global Governance’ 10(1) Indiana Journal of
Global Legal Studies (2003) 45-77; Steve Charnovitz, ‘Nongovernmental Organizations and International Law’ 100(2)
American Journal of International Law (2006) 348-372; Steve Charnovitz, ‘Opening the WTO to Nongovernmental

Interests’ 24(1-2) Fordham International Law Journal (2000) 173-216; Jeffrey L Dunoff, ‘The Misguided Debate

over NGO Participation at the WTO’ 1(3) Journal of International Economic Law (1998) 433-456; Jonathan Fox,

‘Transparency for Accountability: Civil Society Monitoring of Multilateral Development Bank Anti-Poverty Projects’

7(2) Viewpoint: Development in Practice (1997) 167-178; David Hunter and Nathalie Bernasconi-Osterwalder,

‘Democratizing Multilateral Development Banks’ in Carl Bruch (ed), New Public: The Globalization of Public

Participation (Environmental Law Institute 2002) 151-164; Richard G Shell, 'The Trade Stakeholders Model and

Participation by Nonstate Parties in the World Trade Organization’ 17(1) University of Pennsylvania Journal of
International Economic Law (1996) 359-381; Jonas Tallberg, Thomas Sommerer, Theresa Squatrito, and Christer

Jonsson, The Opening Up of International Organizations: Transnational Access in Global Governance (Cambridge

University Press 2013).

13 With few exceptions: Tallberg et al., Opening Up (n 12); OECD, International Regulatory Co-Operation: The Role

of International Organisations in Fostering Better Rules of Globalisation (OECD Publishing 2016), 85; Phillip Y

Lipscy, Renegotiating the World Order: Institutional Change in International Relations (Cambridge University Press

2017).

14 Pippa Norris, ‘Confidence in the United Nations: Cosmopolitan and Nationalistic Attitudes’ in Yilmaz Esmer and

Thorleif Pettersson (eds), The International System, Democracy and Values (Acta Universitatis Upsaliensis 2009)

17-48; Tana Johnson, ‘Guilt by Association: The Link between States’ Influence and the Legitimacy of
Intergovernmental Organizations’ 6 Review of International Organizations (2011) 57--84; Lisa Maria Dellmuth and

Jonas Tallberg, ‘The Social Legitimacy of International Organisations: Interest Representation, Institutional

Performance, and Confidence Extrapolation in the United Nations’ 4/ Review of International Studies (2015) 451-475;

Bernd Schlipphak, ‘Measuring Attitudes toward Regional Organizations outside Europe’ 10 Review of International

Organizations (2015) 351-375.

15 Martin Binder and Monik Heupel, ‘The Legitimacy of the UN Security Council: Evidence from Recent General

Assembly Debates’ 59(2) International Studies Quarterly (2015) 238-250; Dominik Zaum (ed), Legitimating
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lament that there has been "little careful and sustained analysis" of newer, more informal modes
of global governance is therefore still largely valid.'® Particularly striking is the dearth of analyses
of the implications and consequences of such reforms.

We seek to contribute to closing this gap with this volume, which provides both a multi-
and interdisciplinary international law and international relations perspective!” as part of what
Gregory Shaffer and Tom Ginsburg have identified as the "empirical turn in international legal
scholarship."!8

In the remainder of this introduction, we situate the book within the existing literature on
global governance, legitimacy, accountability and participation; highlight the book's key
contributions; and provide an overview of the book's structure and chapters.

2. The Literature

2.1. Evolution of Global Governance

The second half of the 20" century witnessed an explosion in the rise of treaty-based
intergovernmental organizations,'® some of them fostering their own "organizational progeny."?°
Today, global governance increasingly also entails various networks, partnerships and expert
bodies outside formal 10s.?! These newer global governance bodies include transnational private

International Organizations (Oxford University Press 2013); Steven Bernstein, ‘Legitimacy in Intergovernmental and
Non-state Global Governance’ 18 Review of International Political Economy (2011) 17-51; James Brassett and Eleni
Tsingou, ‘The Politics of Legitimate Global Governance’ 18(1) Review of International Political Economy (2011)
1-16.

16 Richard B Stewart, ‘Remedying Disregard’ (n 4), 244.

17 See Jeffrey L. Dunoff and Mark A. Pollack (eds), Interdisciplinary Perspectives on International Law and
International Relations: The State of the Art (Cambridge University Press, 2019).

18 Gregory Shaffer and Tom Ginsburg, ‘The Empirical Turn in International Legal Scholarship’ 106 American Journal
of International Law (2012) 1-46.

19 Kjell Skjelsbaek, ‘The Growth of International Non-Governmental Organizations’ 25(3) International Organization
(1971) 420-442; Oran R Young, ‘Political Leadership and Regime Formation: On the Development of Institutions in
International Society’ 45(3) International Organization (1991) 281-308; Cheryl Shanks, Harold K Jacobson and
Jeffrey H Kaplan, ‘Inertia and Change in the Constellation of International Governmental Organizations, 1981-1992’
50(4) International Organization (1996) 593-627; José¢ E Alvarez, International Organizations as Law-Makers
(Oxford University Press 2005); lan Hurd, International Organizations: Politics, Law, Practice (Cambridge
University Press 2011); Jan Klabbers, Advanced Introduction to the Law of International Organizations (Edward
Elgar Publishing 2015). An insightful critique remains: Guilio M Gallarotti, ‘The Limits of International Organization:
Systematic Failure in the Management of International Relations’ 45(2) International Organization (1991) 183-220.
20 Tana L Johnson, Organizational Progeny: Why Governments Are Losing Control over the Proliferating Structures
of Global Governance (Oxford University Press 2014).

2 Pauwelyn ef al. (eds), Informal International Lawmaking (n 2); Ayelet Berman, Sanderijn Duquet, Joost Pauwely,
Ramses A Wessel, Jan Wouters (eds), Informal International Lawmaking: Case Studies (Torkel Opsahl Academic
EPublisher 2012) 13-34; Felicity Vabulas and Duncan Snidal, ‘Organization without Delegation: Informal
Intergovernmental Organizations (IIGOs) and the Spectrum of Intergovernmental Arrangements’ 8(2) Review of
International Organizations (2013) 193-220; Kenneth W Abbott, Jessica F Green and Robert O Keohane,
‘Organizational Ecology and Institutional Change in Global Governance’ 70(1) International Organization (2016)
247-277; Charles B Roger, ‘Soft Governance: Why States Create Informal Intergovernmental Organizations, And
Why It Matters’ (PhD Dissertation, University of British Columbia 2016); Oliver Westerwinter, ‘The Politics of
Informal Governance’ (2017, available at <https://snis.ch/wp-
content/uploads/2017/12/9076_final wp_working_paper 20072017.pdf>, last accessed 12 June 2019).
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standard-setting bodies, such as the IASB, which sets rules for corporate financial reporting and
disclosure in more than a hundred countries;*? public-private or multi-stakeholder partnerships,?
such as the Global Fund to Fight AIDS, Tuberculosis and Malaria; as well as transgovernmental
networks,?* such as the Basel Committee on Banking Supervision, in which representatives of 27
countries' central banks set minimum capital requirements for financial institutions and develop
best practice standards for banking supervision.?> Both traditional IGOs and these newer modes
of governance make up today's global governance.

22 Biithe and Mattli, New Global Rulers (n 2), chapters. 4 and 5; Shawn Donnelly, ‘Informal International Lawmaking:

Global Financial Market Regulation’ in Berman et al. (eds), Informal International Lawmaking: Case Studies (n 21),

179-249; Alan J Richardson and Burkard Eberlein, ‘Legitimating Transnational Standard-Setting: The Case of the

International Accounting Standards Board’ 98(2) Journal of Business Ethics (2011) 217-245; Christopher Humphrey
and Anne Loft, ‘Moving Beyond Nuts and Bolts: The Complexities of Governing a Global Profession through
International Standards’ in Stefano Ponte, Peter Gibbon and Jakob Vestergaard (eds), Governing Through Standards

(Palgrave Macmillan 2011) 102-129; Kees Camfferman and Stephen A Zeff, Aiming for Global Accounting Standards:
The International Accounting Standards Board, 2000-2011 (Oxford University Press 2015).

2 Tanja A Borzel and Thomas Risse, ‘Public-Private Partnerships: Effective and Legitimate Tools of Transnational

Governance?’ in Edgar Grande and Louis W Pauly (eds), Complex Sovereignty: Reconstituting Political Authority in

the Twenty-first Century (University of Toronto Press 2005) 195-216; Errol Meidinger, ‘The Administrative Law of
Global Public-Private Regulation: The Case of Forestry’ 17 European Journal of International Law (2006) 47-87;

Marco Schéferhoff, Sabine Campe and Christopher Kaan, ‘Transnational Public-Private Partnerships in International

Relations: Making Sense of Concepts, Research Frameworks and Results’ 11(3) Infernational Studies Review (2009)

451-474; Kristina Tamm Hallstrom and Magnus Bostrom, Transnational Multi-Stakeholder Standardization:

Organizing Fragile Non-State Authority (Edward Elgar 2010); Christopher A Whytock, ‘Public-Private Interaction in
Global Governance: The Case of Transnational Commercial Arbitration’ 12(3) Business and Politics (2010); Tim
Biithe and Nathaniel Harris, ‘The Codex Alimentarius Commission: A Hybrid Public-Private Regulator’ in Thomas

Hale and David Held (eds), Handbook on Innovations in Transnational Governance (Polity Press 2011) 219-228;

Andrea Liese and Marianne Beisheim, ‘Transnational Public-Private Partnerships and the Provision of Collective

Goods in Developing Countries’ in Thomas Risse (ed), Governance Without a State? Policies and Politics in Areas

of Limited Statehood (Columbia University Press 2011) 115-143; Luc W Fransen, ‘Multi-Stakeholder Governance

and Voluntary Program Interactions: Legitimation Politics in the Institutional Design of Corporate Social

Responsibility’ 10(1) Socio-Economic Review (2012) 163-192; Graeme Auld, Constructing Private Governance: The

Rise and Evolution of Forest, Coffee and Fisheries Certification (Yale University Press 2014); Ayelet Berman, ‘The

Rise of Multistakeholder Global Governance’ 111 Proceedings of the ASIL Annual Meeting (2017) 205-208.

24 Kal Raustiala, ‘The Architecture of International Cooperation: Transgovernmental Networks and the Future of
International Law’” 43(1) Virginia Journal of International Law (2002) 1-92; Anne-Marie Slaughter, 4 New World
Order (Princeton University Press 2004); Francesca E Bignami, ‘Transgovernmental Networks vs Democracy: The
Case of the European Information Privacy Network’ 26(3) Michigan Journal of International Law (2005) 807-868;

Christopher A Whytock, ‘A Rational Design Theory of Transgovernmentalism: The Case of E.U-U.S. Merger Review
Cooperation’ 23(1) Boston University International Law Journal (2005) 1-53; Abraham L Newman, Protectors of
Privacy: Regulating Personal Data in the Global Economy (Cornell University Press 2008); David Bach and Abraham
L Newman, ‘Transgovernmental Networks and Domestic Policy Convergence: Evidence from Insider Trading

Regulation’ 64(3) International Organization (2010) 505-528; Ayelet Berman, Reining in the Regulators:

Transnational Regulatory Networks and Accountability (PhD Dissertation, Graduate Institute of International and
Development Studies 2014); Henry Farrell and Abraham L Newman, ‘Domestic Institutions Beyond the Nation State:

Charting the New Interdependence Approach’ 66(2) World Politics (2014) 331-363; Sandra Lavenex, ‘The Power of
Functionalist Extension: How EU Rules Travel’ 21(6) Journal of European Public Policy (2014) 885-903.

25 Ben Thirkell-White, ‘Private Authority and Legitimacy in the International System’ 20(3) International Relations

(2006) 335-342; David Andrew Singer, Regulating Capital: Setting Standards for the International Financial System

(Cornell University Press 2007); Pierre-Hugues Verdier, ‘US Implementation of Basel II: Lessons for Informal

International Lawmaking’ in Pauwelyn et al. (eds), Informal International Lawmaking (n2), 437-467; Roman
Goldbach, Global Governance and Regulatory Failure: The Political Economy of Banking (Palgrave Macmillan 2015);
Adam William Chalmers, ‘When Banks Lobby: The Effects of Organizational Characteristics and Banking

Regulations on International Bank Lobbying’ 19(1) Business and Politics (2017) 107-134.
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Substantial literatures in international law, political science, international relations,
sociology and other social sciences have examined these new forms of global governance. A vast
number of studies describe the operations of a single international organization or transnational
global governance body in depth.?® A much smaller though fast-growing body of work has been
taking a consciously comparative approach to understand and explain the origin, varied forms, and
actual practices of inter- and transnational governance, including Abbott and Snidal's work on soft
law and transnational new governance, as well as, with Genschel and Zangl, on "orchestration" in
global governance;?” Bernauer and collaborators' work on the involvement of civil society in
global environmental governance,?® Biithe and Mattli's?® as well as Cafaggi and collaborators'*’
work on transnational private regulation; Kahler and Lake's work on political authority in
transition,®! Maggetti's work on regulatory agencies,>* and the effects of governance networks;>?
Pauwelyn and collaborators' work on informal international lawmaking;** Shaffer and Halliday's
work on "transnational legal orders";*> Kingsbury's, Stewart's, Krisch's, Cassese's and others' work

26 See, e.g., Kees Camfferman and Stephen A Zeff, Financial Reporting and Global Capital Markets: A History of
the International Accounting Standards Committee, 1973-2000 (Oxford University Press 2007); Lorenzo Casini,
‘Global Hybrid Public-Private Bodies: The World Anti-Doping Agency (WADA)’ 6 International Organizations Law
Review (2009) 421-446; Craig N Murphy and JoAnne Yates, The International Organization for Standardization
(ISO): Global Governance through Voluntary Consensus (Routledge 2008); Marcel Heires, ‘The International
Organization for Standardization (ISO)’ 13(3) New Political Economy (2008) 357-367; Elliot Posner, The Origins of
Europe's New Stock Markets (Harvard University Press 2008); David P Rapkin and Jonathan R Strand, ‘Reforming
the IMF's Weighted Voting System’ 29(3) The World Economy (2006) 305-324; James R Vreeland, The International
Monetary Fund: Politics of Conditional Lending (Routledge 2007).

27 Abbott and Snidal, ‘The Governance Triangle’ (n 2); Kenneth Abbott, Philipp Genschel, Duncan Snidal, and
Bernhard Zangl, ‘Orchestration: Global Governance Through Intermediaries’ in Kenneth Abbott et al. (eds),
International Organizations as Orchestrators (Cambridge University Press 2015) 3-36.

28 See, e.g., Thomas Bernauer and Carola Betzold, ‘Civil Society in Global Environmental Governance’ 21(1) Journal
of Environment and Development (2012).62-66.

2% Walter Mattli and Tim Biithe, ‘Setting International Standards: Technological Rationality or Primacy of Power?’
56(1) World Politics (2003) 1-42; Walter Mattli and Tim Biithe, ‘Global Private Governance’ 68(3/4) Law and
Contemporary Problems (2005) 225-262; Tim Biithe and Walter Mattli, ‘International Standards and Standard-Setting
Bodies’ in David Coen, Graham Wilson and Wyn Grant (eds), Oxford Handbook of Business and Government (Oxford
University Press 2010) 440-471; Biithe and Mattli, New Global Rulers (n 2); Tim Biithe, ‘Private Regulation in the
Global Economy: A (P)Review’ 12(3) Business and Politics (2010).

30 Fabrizio Cafaggi (ed), Reframing Self-Regulation in European Private Law (Kluwer Law International 2006); Colin
Scott, Fabrizio Cafaggi and Linda Senden (eds), The Challenge of Transnational Private Regulation: Conceptual and
Constitutional Debates (Wiley-Blackwell 2011); Fabrizio Cafaggi and Andrea Renda, Measuring the Effectiveness of
Transnational Private Regulation (Strijbis Foundation 2014); Fabrizio Cafaggi, ‘The Many Features of Transnational
Private Rule-Making: Unexplored Relationships between Custom, Jura Mercatorum, and Global Private Regulation’
36 University of Pennsylvania Journal of International Law (2015) 875-938 and Fabrizio Cafaggi, ‘Transnational
Private Regulation: Regulating Global Financial Regulators’ in Sabino Cassese (ed), Research Handbook on Global
Administrative Law (Edward Elgar 2016) 212-241.

31 Miles Kahler and David A Lake (eds), Governance in a Global Economy: Political Authority in Transition
(Princeton University Press 2003).

32 Martino Maggetti, Regulation in Practice: The de facto Independence of Regulatory Agencies (ECPR Press 2012).
33 Martino Maggetti, ‘The Rewards of Cooperation: The Effects of Membership in European Regulatory Networks’
53(3) European Journal of Political Research (2014) 480-499.

3% Pauwelyn et al. (eds) Informal International Lawmaking (n2); Ayelet Berman, ‘The Role of Domestic
Administrative Law in the Accountability of IN-LAW: The Case of the ICH’ in Pauwelyn et al. (eds), Informal
International Lawmaking (n 2), 468-499; Berman et al. (eds), Informal International Lawmaking: Case Studies (n 21).
35 Terence C Halliday and Gregory Shaffer (eds), Transnational Legal Orders (Cambridge University Press 2015).
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on Global Administrative Law;*¢ or von Bogdandy and others' work on International Public
Authority.

Jointly, this rich literature demonstrates the growing importance of global governance.
Notwithstanding state and non-state actors' proclivity for resorting to declamatory politics in
international just as in domestic politics,® as well as the tendency of global bodies to exhibit
certain pathologies,* global bodies make consequential decisions across many different issue and
policy areas. The existing literature also reveals tremendous institutional variation among
contemporary global governance bodies — with respect to legal status, the mix of public and private
authority on which they rely, the size and restrictiveness of their membership, decision-making
procedures, etc. It is this variation that drew our attention to the question of who actually gets to
participate and thus has agency in global governance*® — and what the consequence are for
legitimacy and effectiveness.

2.2. Inclusion, Exclusion, and Legitimacy in Global Governance

The decisions of global bodies are not just consequential for their own members. Many global
bodies develop norms, set standards, or make rules that, despite their sometimes private and often
legally non-binding nature,*! govern the behavior of states, individuals, social groups, and firms
across the globe. However, many of those who are affected — the "stakeholders" of those global
governance bodies — have neither formal representation nor any meaningful voice in the decision-
making processes. Global governance, in other words, entails the exercise of power and raises
questions regarding its legitimacy.*?

Traditional international law, for which state consent (through ratification of a treaty,
accession to a membership-based organization, or compliant behavior) remains the key source of
legitimacy, has little to say about the exercise of power through global governance bodies that are
not treaty-based I0s.** This approach, however, is increasingly no longer adequate in light of the
rapidly growing authority of global institutions and the significant impact global bodies have on

36 Kingsbury ef al., ‘Emergence of Global Administrative Law’ (n 2); Cassese et al. (eds), Global Administrative Law
(n11).

37 Armin Von Bogdandy, Riidiger Wolfrum, Jochen von Bernsdorff, Philipp Dann, and Matthias Goldmann (eds), The
Exercise of Public Authority by International Institutions (Springer 2010).

38 See, e.g., Hans Giinter Brauch, Czeslaw Mesjasz and Bjorn Méller, ‘Controlling Weapons in the Quest for Peace’
in Chadwick F Alger (ed), The Future of the United Nations System (United Nations University Press 1998) 15-53;
Stephen D Krasner, Sovereignty: Organized Hypocrisy (Princeton University Press 1999); Tim Biithe and Moohyung
Cho with Nicholas Becker et al., ‘Power and Institutionalized International Regulatory Cooperation: A Multi-Method
Analysis’ 22(s1) European Affairs Review (2017) 115-136; Richard M Price (ed), Moral Limit and Possibility in
World Politics (Cambridge University Press 2008); Catherine E Weaver, Hypocrisy Trap: The World Bank and
Poverty of Reform (Princeton University Press 2008).

39 See Michael N Barnett and Martha Finnemore, Rules for the World: International Organizations in Global Politics
(Cornell University Press 2004) and Weaver, Hypocrisy Trap (n 38).

40 On the importance of agency in global governance, see also Avant et al. (eds), Who Governs the Globe? (n 3).

4! Pauwelyn et al. (eds), Informal International Lawmaking (n2); Tim Biithe, ‘Private Regulation in the Global
Economy’ (n 29), esp. 15-20.

42 Tim Biithe, ‘Beyond Supply and Demand: A Political-Economic Conceptual Model’ in Kevin Davis, Angelina
Fischer, Benedikt Kingsbury, and Sally Engle Merry (eds), Governance by Indicators: Global Power through
Quantification and Rankings (Oxford University Press 2012) 29-51. See also Bob Reinalda and Bertjan Verbeek (eds)
Decision Making Within International Organizations (Routledge 2004).

43 Buchanan and Keohane, ‘Legitimacy’ (n 10), 405, 406, 412f.
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states, entities and individuals around the world. To address these shortcomings of traditional de
Jjure approaches, scholars of global governance have developed a variety of new approaches for
understanding and assessing legitimacy at the international, transnational, and global level.** They
often draw on political theory and domestic political practice*> — and much of their work
challenges the legitimacy of global governance.*

The key concern for many contributors to this literature — and most immediately important
for our study — is the input and throughput legitimacy of global institutions.*’ Their main concerns,
in other words, are the processes by which decisions and rules are made. Critics of global
governance institutions who are motivated by these concerns often focus on exclusionary or

4 Eyal Benvenisti, ‘Sovereigns as Trustees of Humanity: On the Accountability of States to Foreign Stakeholders’
107(2) American Journal of International Law (2013) 295-333; Mark Bovens, ‘Analysing. and Assessing
Accountability: A Conceptual Framework’ 13(4) European Law Journal (2007) 447-468; Nils Brunsson and Bengt
Jacobsson (eds), A World of Standards (Oxford University Press 2000); Buchanan and Keohane, ‘Legitimacy’ (n 10),
405; Ruth W Grant and Robert O Keohane, ‘Accountability and Abuses of Power in World Politics’ (2005) 99(1)
American Political Science Review 29-43; Yannis Papadopoulos, ‘The Challenge of Transnational Private Governance:
Evaluating Authorization, Representation and Accountability’ [2013] Sciences Po LIEPP Working Paper No. 8
(available at <https://www.sciencespo.fr/liepp/sites/sciencespo.fr.liepp/files/ WP8.pdf>, last accessed 13 June 2019;
Steffen Eckhard and Jorn Ege, ‘International Bureaucracies and Their Influence on Policy-Making: A Review of the
Empirical Evidence’ 23(7) Journal of European Public Policy (2016) 960-978.

4 E.g. Robert A Dahl, ‘Can International Organizations be Democratic? A Skeptics View’ in [an Shapiro and Casiano
Hacker-Cordon (eds), Democracy’s Edges (Cambridge University Press 1999) 530-541; Michael Ziirn, ‘Democratic
Governance Beyond the Nation-State: The EU and Other International Institutions’ 6(2) European Journal of
International Relations (2000) 183-221; David Held and - Mathias Koenig-Archibugi (eds), Global Governance and
Public Accountability (Blackwell 2005); Brassett and Tsingou, ‘Introduction’ (n 15), as well as special issue
contributions by Bernstein, Keohane, Scholte, and by Cerutti; M Joseph Colomer, How Global Institutions Rule the
World (Palgrave Macmillan Press 2014).

46 E.g. Robert O Keohane and Joseph S Nye, ‘Between Centralization and Fragmentation: The Club Model of
Multilateral Cooperation and Problems of Democratic Legitimacy’ (Paper presented at the Annual Meeting of the
American Political Science Convention, Washington DC, 2001) available at <http://ssrn.com/abstract=262175>, last
accessed 13 June 2019; Andrew Moravcsik, ‘Is There a Democratic Deficit in World Politics? A Framework for
Analysis’ 39(2) Government and Opposition (2004) 336-363; Ziirn, ‘Global Governance and Legitimacy Problems’
(n 10); Eyal Benvenisti-and George Downs, ‘Toward Global Checks and Balances’ 20(3/4) Constitutional Political
Economy (2009) 366-387; Dahl, ‘Can International Organizations be Democratic? (n45); Karl Kaiser, ‘Das
internationale System der Gegenwart als Faktor der Beeintrachtigung demokratischer Auenpolitik’ 10(Sonderheft
'Die anachronistische Souverénitit,' edited by E.-O. Czempiel) Politische Vierteljahresschrift (1969) 340-358; Jan
Klabbers, ‘Setting the Scene’ in Jan Klabbers, Anne Peters and Geir Ulstein (eds), The Constitutionalization of
International Law (Oxford University Press 2009); Jonathan G S Koppell, World Rule: Accountability, Legitimacy,
and the Design of Global Governance (University of Chicago Press 2010); Joseph S Nye, ‘Globalization's Democratic
Deficit: How to Make International Institutions More Accountable’ 80(4) Foreign Affairs (2011) 2-6; Lori M Wallach,
‘Accountable Governance in an Era of Globalization: The WTO, NAFTA and the International Harmonization of
Standards’ 50(4) University of Kansas Law Review (2002) 823-865; Kishore Mahbubani, ‘Can Asia Re-Legitimize
Global Governance?’ 18(1) Review of International Political Economy (2011) 131-139; Michael Ziirn, 4 Theory of
Global Governance: Authority, Legitimacy and Contestation (Oxford University Press 2018); Jonas Tallberg and
Michael Ziirn, ‘The Legitimacy and Legitimation of International Organizations: Introduction and Framework’ 14(4)
Review of International Organizations (2019) 581-606.

47 Key conceptual contributions include Fritz W. Scharpf, Demokratietheorie zwischen Utopie und Anpassung
(Universititsverlag Konstanz, 1970) and Governing in Europe: Effective and Democratic? (Oxford University Press,
1999); as well as Vivien A. Schmidt, 'Democracy and Legitimacy in the European Union Revisited: Input, Output and
"Throughput™ 61(1) Political Studies (2013) 2-22. See also Jens Steffek, "The Output Legitimacy of International
Organizations and the Global Public Interest' 7(2) International Theory (2015) 263-293; Ingi [usmen and John Boswell,
'The Dilemmas of Pursuing "Throughput Legitimacy" through Participatory Mechanisms' 40(2) West European
Politics (2017) 459-478; and DeMenno and Biithe, ‘Voice and Influence’ (n 7), esp. section 6.2.
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opaque procedures, the powerful role of elites and technocrats in those institutions, and their
outright exclusion of transnational civil society.*

Much of this critique of global governance bodies, taking them to task for being closed and
undemocratic, has traditionally been targeted at the major multilateral inter-governmental
international organizations (IOs), notably the WTO, World Bank and IMF,* as well as the UN
Security Council.*® 1In recent years, however, critics have also targeted newer modes of
governance, in diverse policy fields, including transgovernmental networks such as the Basel
Committee,’! but also public-private partnerships, multi-stakeholder governance bodies, or non-
state institutions in areas ranging from internet governance®? to sustainability standard-setting.>
Parts of the recent literature also considers output legitimacy by considering the question of whose
interests global bodies should be expected to take into account, regardless of inputs. Traditionally,
the answer was straightforward: Global governance bodies needed to serve the interests of those
who had explicitly or implicitly authorized their activities.>* More recent contributions, often
drawing from administrative or public law,>> emphasize that global governance needs to be

48 Bob Reinalda and Bertjan Verbeek (eds), Decision Making Within International Organizations (Routledge 2004);
Kingsbury et al., 'Emergence of Global Administrative Law’ (n 2); Patrizia Nanz and Jens Steffek, ‘Global
Governance, Participation and the Public Sphere’ 39(2) Government and Opposition (2004) 314-335; Anne Peters,
‘Membership in the Global Constitutional Community’ in Jan Klabbers, Anne Peters and Geir Ulstein (eds), The
Constitutionalization of International Law (Oxford University Press 2009) 153-262; Sol Picciotto,
‘Constitutionalizing Multilevel Governance?’ 6 International Journal of Constitutional Law (2008) 457-479; Kees
Van Kersbergen and Frans Van Waarden, ‘Governance as a Bridge between Disciplines: Cross-Disciplinary
Inspiration Regarding Shifts in Governance and Problems of Governability, Accountability and Legitimacy’ 43
European Journal of Political Research (2004) 143-171; Von Bogdandy et al. (eds), Exercise of Public Authority
(n 37).

4 E.g. Robert O’Brien, Anne Marie Goetz, Jan Aart Scholte, Marc Williams, Contesting Global Governance:
Multilateral Institutions and Global Social Movements (Cambridge University Press 2000); Donatella della Porta and
Sidney Tarrow (eds), Transnational Protest and Global Activism (Rowman & Littlefield 2005); Matthew D Stephen
and Michael Ziirn (eds), Contested World Orders: Rising Powers, Non-State Actors, and the Politics of Authority
Beyond the Nation-State (Oxford University Press, forthcoming).

50 Tan Hurd, After Anarchy: Legitimacy and Power in the United Nations Security Council (Princeton University Press
2007); Binder and Heupel, ‘The Legitimacy of the UN Security Council’ (n 15).

51 Michael S Barr and Gregory P Miller, ‘Global Administrative Law: The View from Basel’ 17 European Journal of
International Law (2006) 15-46.

52 Ingo Take, ‘Regulating the Internet Infrastructure: A Comparative Analysis of the Legitimacy of ICANN, ITU, and
the WSIS’ 6(4) Regulation and Governance (2012) 499-523; Luca Belli, ‘A Heterostakeholder Cooperation for
Sustainable Internet Policymaking’ 4(2) Internet Policy Review (2015) 1-21; Madeline Carr, ‘Power Plays in Global
Internet Governance’ 43(2) Millennium (2015) 640-659; Berman, ‘Rise of Multistakeholder Global Governance’
(n 23).

33 Allison Loconto and Eve Fouilleux, ‘Politics of Private Regulation: ISEAL and the Shaping of Transnational
Sustainability Governance’ 8 Regulation and Governance (2014) 166-185. More generally, see also Von Bogdandy
et al. (eds), Exercise of Public Authority (n37); Bernstein, ‘Legitimacy’ (n 15); Pauwelyn et al. (eds), Informal
International Lawmaking (n 2).

54 Fabrizio Gilardi and Dietmar Braun, ‘Delegation aus der Sicht der Prinzipal-Agent-Theorie: Ein Literaturbericht’
43(1) Politische Vierteljahresschrift (2002) 147-161; Darren G Hawkins, David A Lake, Daniel Nielson, and Michael
J Tierney (eds), Delegation and Agency in International Organizations (Cambridge University Press 2006); Roland
Vaubel, ‘Principal-Agent Problems in International Organizations’ 1(2) Review of International Organizations (2006)
125-138; Curtis A Bradley and Judith Kelley (eds), ‘Special Issue: The Law and Politics of International Delegation’
71(1) Law and Contemporary Problems (2008).

55 Laurence Boisson de Chazournes, Lorenzo Casini and Benedict Kingsbury (eds), ‘Symposium on Global
Adminstrative Law in the Operations of International Organizations’ 6 International Organizations Law Review (2009)
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"responsive to the interests of all of those whom their activities impact,">°, i.e. the so-called
stakeholders.>’

To make global governance bodies more democratically legitimate, scholars and
practitioners alike have been calling for more opportunities for participation — or more precisely,
what we in this book call "voice opportunities">® — for traditionally excluded stakeholders.>’
Examples include the Sustainable Development Goals's injunction "to broaden and strengthen the
participation of developing countries in the institutions of global governance" and to "increase the
proportion of members and voting rights of developing countries in international organizations,"®
as well as the OECD calling on global bodies to engage stakeholders, so that "attention is paid to
marginalized, disadvantaged or less powerful groups."®' A number of observers see such
statements as indicative of the emergence of a new international participatory norm.*? Seme even
go as far as to argue that the International Covenant on Civil and Political Rights (ICCPR) sets out
an international legal right to participate in such international law-making.®> Such an opening up
to external stakeholders ultimately has consequences for a global governance body's input,

315-673; Von Bogdandy et al. (eds), Exercise of Public Authority (n37); Kingsbury et al., ‘Emergence of Global
Administrative Law’ (n 2); Pauwelyn, Wessel and Wouters (eds), Informal International Lawmaking (n 2).

56 Kingsbury et al., ‘Emergence of Global Administrative Law’ (n 2).

57 Kingsbury et al., ‘Emergence of Global Administrative Law’ (n 2); Grant and Keohane, ‘Accountability and Abuses
(n 44); Stewart, ‘Remedying Disregard’ (n4); Charles F Sabel, ‘Beyond Principal-Agent Governance:
Experimentalist Organizations, Learning and Accountability’ in Ewald Engelen and Monika Sie Dhian Ho (eds), De
Staat van de Democratie: Democratie voorbij de Staat (Amsterdam University Press 2004) 173-195; Tim Biithe, ‘The
Dynamics of Principals and Agents: Institutional Persistence and Change in U.S. Financial Regulation, 1934-2003’
(Unpublished manuscript, Duke University 2010, available at <https://ssrn.com/abstract=1796542>, last accessed 13
June 2019); Michael Barnett and Martha Finnemore, Rules for the World: International Organizations in Global
Politics (Cornell University Press 2014); David Held, Democratic Accountability and Political Effectiveness’ in David
Held and Mathias Koenig-Archibugi (eds), Global Governance and Public Accountability (Blackwell 2005); Keohane
and Nye, ‘The Club Model of Multilateral Cooperation’ (n 46); Mathias Koenig-Archibugi, ‘How to Diagnose
Democratic Deficits in Global Politics: The Use of the “All-Affected Principle™ 9 International Theory (2017)
171-202; Peters, ‘Membership’ (n 48); Jan Klabbers, ‘Law Making and Constitutionalism’ in Jan Klabbers, Anne
Peters and Geir Ulstein (eds), The Constitutionalization of International Law (Oxford University Press 2009); Mathias
Koenig-Archibugi, ‘Accountability’ in Jacob Katz Cogan, Ian Hurd and Ian Johnstone (eds), The Oxford Handbook
of International Organizations (Oxford University Press 2016) 1146-1169; Eyal Benvenisti, ‘Sovereigns as Trustees’
(n 44); Tallberg and Ziirn, ‘Legitimacy and Legitimation’ (n 46).

8 See DeMenno and Biithe, ‘Voice and Influence’ (n 7), esp. sections 1 and 4.

% E.g., Jan Aart Scholte (ed), Building Global Democracy? Civil Society and Accountable Global Governance
(Cambridge University Press 2011); Terry Macdonald, Global Stakeholder Democracy: Power and Representation
beyond Liberal States (Oxford University Press 2008); Anne Peters, ‘Dual Democracy’ in Jan Klabbers, Anne Peters
and Geir Ulstein (eds), The Constitutionalization of International Law (Oxford University Press 2009) 263-341;
Claudia Kissling and Jens Steffek, ‘CSOs and the Democratization of International Governance: Prospects and
Problems’ in Civil Society Participation in European and Global Governance (Palgrave Macmillan 2008) 208-218;
Jan Aart Scholte, ‘Civil Society and Democratically Accountable Global Governance’ 39(2) Government and
Opposition (2004) 211-233.

60 United Nations, Goal 16: Sustainable Development Goals, Target 16.8.

81 OECD, OECD Best Practice Principles on Stakeholder Engagement in Regulatory Policy (Draft for Public
Consultations 2017) 3.

62 Raffaele Marchetti, Global Strategic Engagement: States and Non-State Actors in Global Governance (Lexington
Books 2016), 132.

%3 Nahuel Maisley, ‘The International Right of Rights? Article 25(a) of the ICCPR as a Human Right to Take Part in
International Law-Making’ 28 European Journal of International Law (2017) 89-113; Peters, ‘Dual Democracy’
(n 59).
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throughput and output legitimacy — as explored in greater detail in the chapter by DeMenno and
Biithe.%*

2.3. Marginalized Stakeholders: The Global South and Non-Commercial Actors

The marginalization of the "Global South" has a long tradition, esp. in IGOs, where it is often path
dependent given colonial legacies and the vast inequality in relative power at the time of the
creation of many 1GOs.% 1t is perpetuated or exacerbated by the ability of powerful states to use
various mechanisms of "informal governance" to exercise disproportionate influence when the
stakes are high.%® Under some circumstances, constraints on one's freedom of maneuver can yield
benefits for the less powerful,®” but often the inequality benefits the powerful few in the North at
the expense of the many in the South. Joseph Stiglitz, for instance, showed how IMF decisions,
taken to stabilize international financial markets and thus minimize economic hardship in high-
income countries, have led to job losses and bankruptcies in low-income countries.®®

The marginalization of developing countries is similarly pervasive—though often much
less clearly apparent—in new forms of global governance. The Basel Committee's capital
adequacy standards, for instance, have for many years affected banking systems in many countries
that were not represented on the Committee, such as Brazil, China, Ghana, India, and Malaysia.®’
Such skewed representation is inherently problematic from an input legitimacy perspective, but
also has been shown to result in standards, maladapted to local conditions, that adversely affect
and harm the competitiveness of those countries' financial intermediaries, increase the cost and

4 DeMenno and Biithe, ‘Voice and Influence’ (n 7).

% See, e.g., Robert W Cox and Harold K Jacobson (eds), The Anatomy of Influence: Decision-Making in International
Organizations (Yale University Press 1973); Stephen C Schlesinger, Act of Creation: The Founding of the United
Nations. A Story of Superpowers, Secret Agents, Wartime Allies and Enemies, and Their Quest for a Peaceful World
(Westview Press 2004); Thomas G Weiss David P Forsythe, Roger A Coate, and Kelly-Kate Pease (eds), The United
Nations and Changing World Politics (8" ed., Routledge 2016). See also Jean-Marc Coicaud and Veijo Heiskanen
(eds), The Legitimacy of International Organizations (United Nations University Press 2001); Daniel W Drezner, A//
Politics Is Global (Princeton University Press 2007); John W McArthur and Eric Werker, ‘Developing Countries and
International Organizations: Introduction to the Special Issue’ 11(2) Review of International Organizations (2016)
155-169; Lipscy, Renegotiating the World Order (n 13), esp. at 7f.

 Randall W Stone, Controlling Institutions: International Organizations and the Global Economy (Cambridge
University Press 2011); Tim Biithe, ‘Review of Controlling Institutions’ 11 Perspectives on Politics (2013) 282-284.
7 Tim Biithe and Helen V Milner, ‘Bilateral Investment Treaties and Foreign Direct Investment: A Political Analysis’
in Karl P Sauvant and Lisa E Sachs (eds), The Effect of Treaties on Foreign Direct Investment (Oxford University
Press 2009) 171-225; Axel Dreher and Stefan Voigt, ‘Does Membership in International Organizations Increase
Governments’ Credibility? Testing the Effect of Delegating Powers’ 39(3) Journal of Comparative Economics (2011)
326-348; Jack Corbett, Yi-Chong Xu and Patrick Weller, ‘Norm Entrepreneurship and Diffusion ‘From Below’ in
International Organisations: How the Competent Performance of Vulnerability Generates Benefits for Small States’
Review of International Studies (forthcoming, 2019). See also Timur Kuran and Jared Rubin, 'The Financial Power
of the Powerless: Socio-Economic Status and Interest Rates Under Partial Rule of Law' 128(609) The Economic
Journal (2018) 758-796.

% Joseph E Stiglitz, ‘Democratizing the International Monetary Fund and the World Bank: Governance and
Accountability’ (2003) 16(1) Governance 111-139.

%9 Salem H Nasser and Ana Mara F Machado, ‘Informal International Lawmaking and Accountability in Brazil’ in
Berman et al. (eds), Informal International Lawmaking: Case Studies (n 21), 141-175; Barr and Miller, ‘View from
Basel’ (n 51); Katharina Pistor, ‘A Legal Theory of Finance’ 41(2) Journal of Comparative Economics (2013)
315-330; Emily Jones and Alexandra O Zeitz, ‘The Limits of Globalizing Basel Banking Standards’ 3 Journal of
Financial Regulation (2017) 89-124.
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volatility of capital flows to their markets, and negatively affect their credit risk ratings.”
Similarly, most of the ICH's pharmaceutical standards, traditionally set by the United States, the
EU, and Japan, are for commercial reasons followed globally,”! including in countries such as
China, India, and Brazil.”> The implementation of these high "Western" standards has adversely
affected the production of essential generic medicines’® and led to a decline in the development of
drugs for neglected diseases in developing countries.”* Similarly, technical standards for medical
devices, set by transnational expert bodies to meet the needs of advanced industrialized countries,
have resulted in an undersupply of medical devices suitable for the climatic and technical
conditions found in many developing countries (such as an unstable supply of electric power).”®

In the examples mentioned so far, the countries of the Global South appear to be
"accidental" stakeholders. The detrimental consequences of their marginalization are of course no
less real, but for the normative assessment it matters that the effect was unintentional. It is by no
means always the case that the excluded or marginalized are unintentionally affected . New forms
of global governance and rule-making often primarily and consciously target public policies or
private practices in countries in the South. The 40 "Recommendations" for improving detection
and prevention of money laundering, drawn up by a by-invitation-only group of Ministry of
Finance officials and financial market regulators from the G-7 and eight other countries in the
OECD-sponsored Financial Action Task Force (FAFT), were designed above all to bring about
changes in financial systems and regulations in countries and jurisdictions not invited to participate
in the rule-making.”® Similarly, many food safety standards, developed by the Codex Alimentarius

70 Stijn Claessens, Geoffrey R D Underhill and Xiakoe Zhang, ‘The Political Economy of Basel II: The Costs for Poor
Countries’ 31 World Economy (2008) 313-344; Stephany Griffith-Jones and Stephen Spratt, ‘“Will the Proposed New
Basel Capital Accord have a Net Negative Effect on Developing Countries?’ Institute of Development Studies
University of Sussex, 2001 (available at <https://www.bis.org/bcbs/ca/inofdest.pdf>, last accessed 13 June 2019;
Giovanni Majnoni, Giovanni Ferri and Liu Li-Gang, ‘How the Proposed Basel Guidelines on Rating-Agency
Assessments Would Affect Developing Countries’ World Bank Policy Research Working Paper No. 2369 (2000)
(available at <http://documents.worldbank.org/curated/en/841091468767106251/pdf/multi-page.pdf>, last accessed
13 June 2019.

" David Bach and Abraham L Newman, 'Governing Lipitor and Lipstick: Capacity, Sequencing, and Power in
International Pharmaceutical and Cosmetics Regulation' 17(4) Review of International Political Economy (2010)
665-695; David Vogel, Trading Up: Consumer and Environmental Regulation in a Global Economy (Harvard
University Press 1995).

2 Berman, ‘The Case of the ICH” (n 34).

73 André De Mello e Souza, ‘Patents and Access to Medicines: The Politics of AIDS Treatment in Brazil’ in Hans
Lofgren (ed), The Politics of the Pharmaceutical Industry and Access to Medicines (Social Science Press 2012)
272-299; World Health Organization, ‘Report of A WHO Meeting: The Impact of Implementation of ICH Guidelines
in Non-ICH Countries’ (2001= Regulatory Support Series No 9 available at
<http://apps.who.int/medicinedocs/pdf/h2993e/h2993e.pdf>, last accessed 13 June 2019).

4 Trudie Lang, Phaik Yeong Cheah and Nicholas J White, ‘Clinical Research: Time for Sensible Global Guidelines’
377(9777) The Lancet (2011) 1553-1555; Yusuf Salim, ‘Damage to Important Clinical Trials by Over-Regulation’ 7
Clinical Trials (2010) 622-625. Since much of the continued marginalization of developing countries is underpinned
by resource and capacity constraints, parts of the logic may also apply to small countries, even when they have high
income levels, such as Singapore and even Switzerland; see, e.g., Emily Jones, C Deere Birkbeck and Ngaire Woods,
Manoeuvring at the Margins: Constraints Faced by Small States in International Trade Negotiations (Commonwealth
Secretariat 2010).

5 Robert A Malkin, ‘Design of Health Care Technologies for the Developing World’ 9 Annual Review of Biomedical
Engineering (2007) 567-587.

76 Chris Brummer, Soft Law and the Global Financial System: Rule Making in the 2 1st Century (Cambridge University
Press 2012); Stavros Gadinis, ‘Three Pathways to Global Standards: Private, Regulator, and Ministry Networks’ 109(1)
American Journal of International Law (2015) 1-57; Kilian J McCarthy, ‘Why Do Some States Tolerate Money
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Commission with often little input from the developing world, seek above all to change farming
and basic food processing practices in developing countries—and thereby exclude many Southern
farmers from global markets.”” The same pattern holds for private food safety standards,’® or for
animal drug standards, developed by the VICH.” Many technical standards for industrial goods
may even be designed to keep developing country competitors out of Northern markets.3°

The marginalization of stakeholders from the Global South increasingly also calls into
question the systemic stability of global governance, because the rise of China, India, and Brazil
and more generally the diffusion of economic and political power without a corresponding change
in inclusiveness raises the specter of multiple alternative, competing regimes, none of which can
actually provide truly global governance.®! China's establishment of the Asian Infrastructure
Investment Bank, and BRICS countries' formation of the New Development Bank,3? both as
alternatives to the World Bank (where these countries feel under-represented), illustrates this
tension.

In sum, the countries of the Global South are often unintentionally affected or even
intentional targeted by global governance, even though they are rarely among the stakeholders
who sought the global rules in the first place, and they usually have little influence over the rules'
contents, i.e., they are marginalized or even excluded from the rule- and decision-making.

Laundering? On the Competition for Illegal Money’ in Brigitte Unger and Daan van der Linde (eds), Research
Handbook on Money Laundering (Edward Elgar 2013) 127-142; Jason C Sharman, ‘The Bark Is the Bite: International
Organizations and Blacklisting’ 16(4) Review of International Political Economy (2009) 573-596; Concepcion
Verdugo, ‘International Standards in Anti-Money Laundering and Combating the Terrorist Financing Regulation:
Compliance and Strategy Changes’ 10 Global Business and Economics Review (2008) 353-378; Beth A Simmons,
‘International Law and State Behavior: Commitment and Compliance in International Monetary Affairs’ 94(4)
American Political Science Review (2000) 819-835.

7 Spencer Henson and Rupert Loader, ‘Barriers to Agricultural Exports from Developing Countries: The Role of
Sanitary and Phytosanitary Requirements’ 29(1) World Development (2001) 85-102; Tim Biithe and Nathaniel Harris,
‘The Codex Alimentarius Commission: A Hybrid Public-Private Regulator’ in Thomas Hale and David Held (eds),
Handbook on Innovations in Transnational Governance (Polity Press 2011) 219-228.

78 Jan Wouters, Axel Marx and Nicolas Hachez, ‘Private Standards, Global Governance and Transatlantic Cooperation:
The Case of Global Food Safety ‘Governance’ [2008] Leuven Centre for Governance Studies (available at
<https://iis.berkeley.edu/sites/default/files/pdf/woutersmarxhachez foodsafety.pdf>, last accessed 12 June 2019).

7 Berman, Reining in the Regulators (n 24).

80 Joseph M Grieco, Cooperation. Among Nations: Europe, America, and Non-Tariff Barriers to Trade (Cornell
University Press 1990); Vinod Rege, Shyam K Gujadhur and Roswitha Franz, Influencing and Meeting International
Standards: Challenges for Developing Countries (UNCTAD/WTO International Trade Center and Commonwealth
Secretariat 2003); Keith E Maskus, Tsunehiro Otsuki and John S Wilson, ‘The Cost of Compliance with Product
Standards for Firms in Developing Countries: An Econometric Study’ World Bank Policy Research Paper No. 3590
(May 2005); Tim Biithe, ‘The Power of Norms; the Norms of Power: Who Governs International Electrical and
Electronic Technology?’ in Avant et al. (eds), Who Governs the Globe? (n 3) 292-332.

81 See also Bruce W Jentleson and Steven Weber, The End of Arrogance: America in the Global Competition of Ideas
(Harvard University Press 2010); John G Ikenberry, ‘The Future of the Liberal World Order’ 90(3) Foreign Affairs
(2011) 56; Christopher A McNally, ‘Sino-Capitalism: China's Reemergence and the International Political Economy’
64(3) World Politics (2012) 741-776; Bernhard Zangl, Frederick HeuBner, Andreas Kruck, and Xenia Lanzendorfer,
‘Imperfect Adaptation: How the WTO and the IMF Adjust to Shifting Power Distributions Among Their Members’
11(2) Review of International Organizations (2016) 171-196; Sandra Lavenex, Omar Serrano and Tim Biithe, ‘Power
Transitions and the Rise of the Regulatory State: Global Market Governance in Flux’ Regulation and Governance
(forthcoming).

82 Deepa M Ollapally, ‘India and the International Order: Accomodation and Adjustment’ 32(s1) Ethics &
International Affairs (2018) 61-74, 68.

13



Another frequently marginalized set of stakeholders consists of the non-commercial,
diffuse, and non-expert interests that are often subsumed under the label "civil society."$® As
Richard Stewart highlights, many global bodies "disregard ... the interests of affected but
marginalized states, groups, and diffuse economic, environmental or other societal interests."3* In
traditional IGOs, member states' governments are supposed to represent the interests of these
stakeholders, but in many "new" global governance bodies, governments no longer have a "seat at
the table." And although new forms of global governance are often de jure broadly open to
participation by a diverse range of stakeholders, many may be de facto inaccessible to non-
commercial, diffuse interests, because participation usually requires a certain degree of
organizational sophistication and resources including time, funding, and technical expertise.®
Non-commercial and civil society stakeholders sometimes lack the capacity for collective action,
often lack the resources, and by definition do not have the ability to recoup expenses by benefitting
financially from achieving their preferences. This experience of de facto marginalization is likely
to be especially common among civil society groups from the Global South. Participation and
hence at least input legitimacy suffer under these conditions; the output (and output legitimacy) is
also likely to be affected.

In sum, analyses by scholars from a broad range of disciplines identify the countries of the
Global South — as well as non-commercial, civil society interests — as the most marginalized
stakeholders in many areas of global governance. These deficits in participation not only raise
important normative questions concerning input and throughput legitimacy, but also threaten to
undermine output legitimacy and hence the regulatory effectiveness of the particular bodies
characterized by such deficits. They might even undermine the contemporary system of global
governance more broadly.

2.4. Stakeholder Participation Reforms

Faced with these challenges to their legitimacy and effectiveness, many global bodies have in
recent years broadened their membership, reformed their procedures, and introduced new
opportunities for more ‘countries or non-state actors to have a voice in their decision-making
processes. The Basel Committee, for example, now includes representatives of the banking
supervisory authorities of several emerging countries;*® the ICH has set up several outreach bodies
to improve cooperation with emerging countries;®” and standard-setting bodies such as the
International - Organization for Standardization (ISO), the International Electrotechnical
Commission (IEC), and the Codex Alimentarius, which used to have few active members from the
Global South as recently as the 1990s, today are truly global bodies, with not just a nominal

8 Other notable external stakeholders are legislatures and public bodies below the nation state and under-represented
business interests, for example, small and medium-sized enterprises (SMEs).

8 Stewart, ‘Remedying Disregard’ (n 4); Tim Biithe, ‘Private Regulation in the Global Economy’ (n 29); Biithe,
‘Beyond Supply and Demand’ (n 42); Joost Pauwelyn, ‘Informal International Lawmaking: Framing the Concept and
Research Question’ in Pauwelyn et al. (eds), Informal International Lawmaking (n 2) 13-34, especially 22ff.

85 Biithe and Mattli, New Global Rulers (n 2), chapter 3.

8 Donnelly, ‘Global Financial Market Regulation’ (n 22).

87 Ayelet Berman, ‘Harmonization Networks, Informal International Law, and Accountability’ 30 L 'Observateur des
Nations Unies (2011) 121-142.
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membership roster that spans the world but annual meetings actually attended by representatives
from numerous countries from every continent.®®

Traditional intergovernmental organizations (IOs) have also become more inclusive.®
Many have broadened their membership roster, but arguably even more remarkable have been 10
reforms to allow for greater participation by non-state actors. As Tallberg, Sommerer, Squatrito
and Jonsson put it, "one of the most profound changes in global governance in recent decades"”’
has been the opening up of IO0s to NGOs. Based on an analysis of NGO participation opportunities
in about 300 IGOs since 1950, they find that the share of IOs that provide NGOs with opportunities
to access rule-making processes has increased from 20% in 1950 to over 70% in 2010.°" This
transformation spans "all issue areas, policy functions, and world regions."”? Today, almost all
I0s offer some means for non-state stakeholder to have a voice in the 10's decision-making
process.”?

Analyses of changing patterns of "democratic" participation in IOs moreover suggest a
general trend, rather than just the achievement of a new minimum threshold: 10s with an historical
record of no (or very limited) access for NGOs, such as the World Bank and WTO,** have
gradually opened up to these stakeholders, while 1Os that already had a tradition of engagement,
such as the UN, have become even more open.”> Tallberg et al point out, for example, that as of
2011, some 3500 NGOs have consultative status with the United Nations Economic and Social
Council (which recognized 41 NGOs in 1948).%¢ Likewise, hundreds of civil society associations
now attend the Annual Meetings of the International Monetary Fund and the World Bank,
increasing civil society participation from 21% in 1990 to 72% in 2006.” A 2015 OECD survey

88 Regarding the evolution of the membership of the ISO, see Murphy and Yates, The International Organization for
Standardization (n 26); for the IEC, see Tim Biithe, ‘Engineering Uncontestedness? The Origins and Institutional
Development of the International Electrotechnical Commission (IEC)’ 12(3) Business and Politics (2010); Biithe,
“The Power of Norms’ (n 80). Regarding the evolution of the Codex’s membership, see Tim Biithe and Nathaniel
Harris, ‘The Codex Alimentarius Commission: A Hybrid Public-Private Regulator’ in Thomas Hale and David Held
(eds), Handbook of Transnational Governance: Institutions and Innovations (Polity Press 2011) 219-228; Cindy
Cheng with Anh Do, ‘China and Vietnam in Global Health Governance’ in Joost Pauwelyn, Martino Maggetti, Tim
Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in
Financial and Health Institutions (Oxford University Press).

% Klaus Dingwerth and Patricia Nanz, ‘Participation’ in Jacob Katz Cogan, Ian Hurd and Ian Johnstone (eds), The
Oxford Handbook of International Organizations (Oxford University Press 2016) 1126-1145.

%0 Jonas Tallberg, Thomas Sommerer, Theresa Squatrito and Christer Jonsson, ‘Explaining the Transnational Design
of International Organizations’ 68(4) International Organization (2014) 741-774, 768.

! Tallberg et al, Opening Up (n'12).

%2 Tallberg et al., ‘Explaining the Transnational Design’ (n 90).

93 Tallberg et al, Opening Up (n 12). See also Mark T Buntaine, ‘ Accountability in Global Governance: Civil Society
Claims for Environmental Performance at the World Bank’ 59(2) International Studies Quarterly (2015) 99-111.
When considering the more demanding notion of the delegation of governance functions to non-state actors, Green
finds greater variance: Jessica F Green, ‘Transnational Delegation in Global Environmental Governance: When Do
Non-State Actors Govern?’ 12(2) Regulation & Governance (2018) 263-274.

4 E.g., Maria Perez Esteve, ‘WTO Rules and Practices for Transparency and Engagement with Civil Society
Organizations’ (Paper presented at the IISD Workshop in Civil Society and WTO Accountability, available at
<http://www.iisd.org/pdf/2011/wto_accountability rules_transparency.pdf>, last accessed 11 June 2019).

% See, Alexandru Grigorescu, Democratic International Organizations? Normative Pressures and Decision-Making
Rules (Cambridge University Press 2015).

% Tallberg et al, Opening Up (n 12).

7 See also World Bank Group, 'Approach Paper: Engaging Citizens for Better Development Results - An IEG
Evaluation of World Bank Group Citizen Engagement' (4 April 2017)
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of fifty global bodies carrying out various regulatory tasks similarly finds that they have almost all
increased stakeholder participation opportunities.”®

While we clearly observe a common trend toward more participation opportunities, the
specific institutional changes in global governance that are supposed to boost stakeholder
participation exhibit tremendous variation. To capture the key differences, Richard Stewart has
introduced the distinction between decisional and non-decisional participation,” Anne Peters the
distinction between vote and voice.!® Yet, even within these categories, we find varying specific
measures, ranging from simply allowing a broader membership to changes in voting weights,
setting up outreach bodies for learning about developing countries' preferences, and incentivizing
participation by developing countries through subsidies for their participation.'°!

The full range of institutional stakeholder participation reforms is even greater. It includes
the introduction of notice-and-comments and other administrative law type procedures; the
creation of stakeholder councils, advisory groups, ombudsmen or other complaint mechanisms
(such as the World Bank Inspection Panel); and increased transparency through opening meetings
to the public, including online, or the introduction of other corporate social responsibility (CSR)-
type mechanisms. !

In sum, we have witnessed a widespread trend in global governance toward institutional
reforms that have the declared goal of increasing the participation of previously marginalized or
outright excluded stakeholders, and the fast-growing, empirically rich literature on global
governance bodies offers by now several explanations for these reforms. We still know rather
little, however, about the consequences of those reforms, including whether attempts to address
the marginalization and exclusions of these stakeholders have in fact increased their voice or
influence in global governance, nor whether it has increased the legitimacy of the global
governance bodies. This is not a small gap in our understanding of global governance: Meaningful
reforms, which actually empower previously marginalized interests, are bound to face resistance

http://documents.worldbank.org/curated/en/752861493760420695/Engaging-citizens-for-better-development-
results-An-IEG-evaluation-of-World-Bank-Group-citizen-engagement, last accessed 12/2/2019.

%8 OECD, International Regulatory Co-Operation (n 13), 85.

9 Stewart, ‘Remedying Disregard’ (n 4).

100 peters, “Membership’ (n 48).

101 patrick Stewart, ‘Irresponsible Stakeholders? The Difficulty of Integrating Rising Powers’ 89(6) Foreign Affairs
(2010) 44-53, 49-53.

102 Cassese et al. (eds), Global Administrative Law: Cases, Materials, Issues (n 11); Kingsbury et al., ‘Emergence of
Global Administrative Law’ (n 2); Berman, ‘Reining in the Regulators’ (n 24); Von Bogdandy et al. (eds), Exercise
of Public Authority (n37); David Vogel, The Market for Virtue: The Potential and Limits of Corporate Social
Responsibility (Brookings Institution Press 2005); Sarah Dadush, ‘Profiting in (RED): The Need for Enhanced
Transparency in Cause-Related Marketing’ 42(4) NYU Journal of International Law and Politics (2010) 1269-1336;
Stephen Brammer, Gregory Jackson and Dirk Matten, ‘Corporate Social Responsibility and Institutional Theory: New
Perspectives on Private Governance’ 10(1) Socio-Economic Review (2012) 3-28; Wayne Norman, ‘Business Ethics
as Self-Regulation: Why Principles that Ground Regulations Should Be Used to Ground Beyond-Compliance Norms
as Well’ 102(s1) Journal of Business Ethics (2011) 43-57; Richard Locke, The Promise and Limits of Private Power:
Promoting Labor Standards in the Global Economy (Cambridge University Press 2013).
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from established "insiders," 03

governance bodies tend to remain incomplete.

and even agreed reforms that redistribute power in global
104

3. Contributions of This Book

Building on the literature reviewed above and attempting to address key gaps in the existing
literature, this book seeks to make six main contributions.

3.1. Mapping the Variety of Stakeholder Participation Reforms

We begin parts II and III of the book by mapping the reforms, which particular global bodies in
the realms of health and finance have within the last two decades undertaken with the declared
goal of increasing voice opportunities for hitherto marginalized or excluded stakeholders — often
with the ostensible larger purpose of boosting the legitimacy of the global governance body.

This mapping seeks to make visible (and ultimately analytically useful) the considerable
variety of such reforms. They range from changes to facilitate formal membership (increasing the
number of permissible members, reducing barriers such as prerequisites, introducing new
membership categories with lower fees for developing countries or advisory bodies for stakeholder
categories such as civil society group traditionally not even recognized) and changes to decision-
making or voting rules to the introduction of non-decisional participation options (notice and
comment; observer status) and procedural changes to facilitate participation (such as making
meeting agendas public in advance).

While participation of stakeholders may occur at different stages of the governance process,
we focus on reforms that are supposed to boost participation at the rule- or decision-making stage.
This allows us to take a broad approach, not limited to legally binding rules or agreements.
Accordingly, we use the terms decision-making, rulemaking, policymaking or standard-setting
interchangeably and loosely.

3.2. Comparison between Global Financial Governance and Global Health Governance

We examine changes in global governance within and across two issues areas: finance and health.
We chose these two fields for what they have in common, as well as for the variation they exhibit.
Both health and finance are intrinsically important; they account for a substantial share of
economic activity in most countries and affect economic and human development on a vast scale.
Policy- and decision-making can consequently be highly contentious in both fields. At the same
time, there is a strong emphasis on subject-matter expertise in both, which may temper (or maybe
just disguise?) conflicts of interest. Moreover, economic and political interdependence has created

103 See Phillip Y Lipscy, ‘Explaining Institutional Change: Policy Areas, Outside Options, and the Bretton Woods
Institutions’ 59(2) American Journal of Political Science (2015) 341-356; Mahbubani, ‘Can Asia Re-Legitimize’
(n 46). On change and inertia more generally, see Tine Hanrieder, ‘Gradual Change in International Organizations:
Agency Theory and Historical Institutionalism’ 34(4) Politics (2014) 324-333; Thomas Rixen, Lora Viola, and
Michael Ziirn (eds), Historical Institutionalism and International Relations: Explaining Institutional Development in
World Politics (Oxford University Press 2016).

104 Zangl et al., ‘Imperfect Adaptation’ (n 81). At the same time, change can also occur in the absence of great power
support: Deborah D Avant, ‘Pragmatic Networks and Transnational Governance of Private Military and Security
Services’ 60(2) International Studies Quarterly (2016) 330-342.
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or vastly intensified cross-border governance challenges in both issue areas: a small, localized
loophole or failure in global governance can have dramatic systemic effects.

At the same time, the two fields exhibit some notable differences. Analytically most
important is that global health governance is widely considered an issue area that has experienced
a wealth of institutional innovation in recent years, resulting in numerous opportunities for
stakeholder participation. We chose global health as one of the issue areas after having confirmed
in preliminary analyses that participation-related institutional changes have indeed been
widespread.!®> Preliminary analyses of possible issue areas suggested that the governance of
international finance has seen comparatively few and generally only cautious changes; the findings
in the chapters on finance governance confirm this initial assessment.!° The research design of
our project uses this combination of commonalities and differences for additional analytical
leverage: The separate analyses within each issue area (in Parts Il and III, respectively) are
followed by an overarching conclusion in Part IV that compares the findings across the two
distinctive fields.

3.3. Analysis of Various Governmental and Non-Governmental Global Bodies

As discussed above, comparative empirical analyses of multiple global governance bodies are still
rare, including in the literature on accountability and legitimacy in global governance, which tends
to be biased toward the few large, well-known, high-visibility global governance bodies.!®” The
few studies that examine participation-enhancing reforms in-a large and therefore inherently more
comprehensive set of global governance bodies: focus on traditional treaty-based
intergovernmental organizations, such as the IMF, World Bank, and WHO.!?® We seek to avoid
both biases by also examining global bodies that are not treaty-based, and as such "informal" under
international law, since these new global governance bodies are playing an increasingly important
role alongside 10s.!%° Specifically, we consider four main global governance types (see Table 1.1):

(1) treaty-based IGOs,

(2) transgovernmental regulatory networks, understood as networks of public officials or
regulators, which set or harmonize standards,

105 See, e.g., Kenneth W Abbott and David Gartner, ‘Reimagining Participation in International Institutions” 8(1)
Journal of International Law and International Relations (2012) 1-35.

106 See also Layna Mosley, 'Private Governance for the Public Good? Exploring Private Sector Participation in Global
Financial Regulation' in Helen V Milner and Andrew Moravcsik (eds), Power, Interdependence, and Non-State Actors
in World Politics (Princeton University Press 2009) 126-146.

107 Charnovitz, ‘Opening the WTO’ (n 12); Charnovitz, ‘The Emergence of Democratic Participation’ (n 12);
Charnovitz, ‘Nongovernmental Organizations and International Law’ (n 12); Dunoff, ‘Misguided Debate’ (n 12);
Fox, ‘Transparency for Accountability' (n 12); Hunter and Bernasconi-Osterwalder, ‘Democratizing Multilateral
Development Banks’ (n 12); Shell, ‘The Trade Stakeholders Model’ (n 12); Tallberg et al, Opening Up (n 12). For
discussions of the perils of such a bias toward large, high-visibility entities, see Biithe, ‘The Power of Norms’ (n 80);
Jason C Sharman, ‘Small Is Beautiful: The Perils of Gigantism and the Pay-offs of Studying Small International
Organisations’ (Paper presented at the AGORA Workshop on Institutional Diversity in Governance of the Global
Economy, Brisbane, January 2011); Jason C Sharman, ‘Sovereignty at the Extremes: Micro-States in World Politics’
65(3) Political Studies (2017) 559-575. See also Peter J Katzenstein, Small States in World Markets (Cornell
University Press 1985).

108 See Tallberg et al, Opening Up (n 12); Lipscy, Renegotiating the World Order (n 13).

199 Pauwelyn et al. (eds), Informal International Lawmaking (n2); Berman et al. (eds), Informal International
Lawmaking: Case Studies (n 21), 13—34; Halliday and Shaffer (eds), Transnational Legal Orders (n 35).
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(3) multi-stakeholder partnerships, understood as partnerships between governmental and
non-governmental actors, where the latter can be commercial or non-profit actors, or
both,!''? and

(4) private (non-governmental) standard-setting bodies.

Table 1.1
Key Governance Bodies in Global Finance and Global Health
Global Governance Global Finance'!! Global Health!!?
Type
Treaty-based IGOs International Monetary Fund | World Health Organization
(IMF) (WHO)
World Bank Codex Alimentarius
Commission
Trans governmental G20 International Council for
regulatory networks Basel Committee on Banking | Harmonization of Technical
Supervision (BCBS/BIS) Requirements. for
Financial Action Task Force | Pharmaceuticals for Human
(FATF) Use (ICH)
Financial Stability Board International Medical
(FSB) Devices Regulators Forum
International Organization of | (IMDRF)
Securities Commissions
(I0SCO)
Multi-stakeholder -- Global Fund to Fight AIDS,
partnerships Tuberculosis and Malaria
GAVI Alliance
Private standard-setting | International Accounting GlobalG.A.P
bodies Standards Board (IASB)

3.4. State and Non-State "Disregarded" Stakeholders

We focus on stakeholders of global governance who, at least prior to the often quite recent,
ostensibly participation-boosting reforms, were de jure or de facto marginalized or excluded from
discourses and decision-making in the global governance bodies noted above. As Richard Stewart,
who subsumes them under the label "disregarded" stakeholders, points out, these stakeholders tend

"

110 Such arrangements are also known as "public-private partnerships." See, e.g., Borzel and Risse, ‘Public-Private
Partnerships’ (n 23); Schéferhoff et al., ‘Transnational Public-Private Partnerships’ (n 23); Whytock, ‘Public-Private
Interaction in Global Governance’ (n 23); Liese and Beisheim, ‘Transnational Public-Private Partnerships’ (n 23);
Simon Zadek, ‘Will Business Save the World?’ in John Mikler (ed), The Handbook of Global Companies (Wiley-
Blackwell 2013) 474-491.

11 Olga Kovarzina and Martino Maggetti, ‘Stakeholder Participation Reforms in Global Financial Governance’ in
Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global
Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

12 Ayelet Berman, ‘Stakeholder Participation Reforms in Global Health Governance’ in Joost Pauwelyn, Martino
Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and
Reforms in Financial and Health Institutions (Oxford University Press).
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to be vulnerable and politically weak, and to the extent that their interests are shared by a larger
group, they tend to be neither well organized nor well resourced.

These disregarded stakeholders can be states (most commonly: developing countries) as
well as non-state entities, especially civil society organizations and other non-commercial
groups.'!3 While previous analyses usually examine one or the other, only, we see their traditional
marginalization, as well as recent attempts to boost their participation as driven by a common logic.
We therefore examine both state and non-state stakeholders.

For international legal scholarship,''* considering non-state actors alongside governmental
actors in a common analytical framework for affected stakeholders, irrespective of their formal
international legal status, is still rather usual and constitutes one of the contributions of this book.!!

For international relations scholarship, by contrast, it is rather the full consideration of state
actors alongside non-state actors that is novel. Not only is there by now a long tradition of IR
scholarship taking non-state actors seriously,'!® most of the existing empirical work on deficient
or improving participation in global governance actually focuses entirely on NGO participation.!!”
Here, our study addresses an important gap by also focusing on developing countries' traditional
marginalization and possibly increasing participation.

3.5. Comparisons between Large Rising Powers and Smaller/Lower Income Developing
Countries

To assess the extent to which the institutional reforms have enabled hitherto excluded stakeholders
to participate and/or exert influence, we conduct comparative analyses of paired country case
studies. As explained more fully in the chapter by Biithe and Cheng,!'® we decided at the outset
of the project that it would be important to provide insights into the experience of the three largest

113 particularly distinctive in this regard-are transnational non-state stakeholders, i.e. groups defined as inherent spread
across borders or no longer content with just simply providing inputs into "their own" government's preference
formation process at the national level as imagined by the traditional billiard ball model of international politics. See
Alexandru Grigorescu and Caglayan Bager, ‘The Choice Between Intergovernmentalism and Nongovernmentalism:
Projecting Domestic Preferences to Global Governance’ 71(1) World Politics (2019) 88-125.

114 For recent influential approaches, see Von Bogdandy et al. (eds), Exercise of Public Authority (n 37). See also
Kingsbury et al., ‘Emergence of Global Administrative Law’ (n 2); Benvenisti, ‘Sovereigns as Trustees’ (n 44).

115 An important caveat in this regard is that our ability to empirically trace the experience of previously marginalized
non-governmental stakeholders is constrained by their number and diversity.

118 For a review of the early literature, see Tim Biithe, ‘Governance through Private Authority? Non-State Actors in
World Politics’ 58(1) Journal of International Affairs (2004) 281-290.

7 Dinah Shelton, 'The Participation of Nongovernmental Organizations in International Judicial Proceedings' 88(4)
American Journal of International Law (1994) 611-642; Diane Otto, "Nongovernmental Organizations in the United
Nations System: The Emerging Role of International Civil Society' 18(1) Human Rights Quarterly (1996) 107-141;
Chi Carmody, 'Beyond the Proposals: Public Participation in International Economic Law' 15(6) American University
International Law Review (2000) 1321-1346; Jens Steffek, Claudia Kissling and Patrizia Nanz (eds), Civil Society
Participation in European and Global Governance: A Cure for the Democratic Deficit? (Palgrave Macmillan 2008);
Nanz and Steffek, 'Global Governance, Participation and the Public Sphere' (n 48); Tallberg et al, Opening Up (n 12).
A rare exception to focus on participatory reforms geared toward state actors in 1Os is Lipscy, Renegotiating the World
Order (n 13).

118 Tim Biithe and Cindy Cheng, ‘Analyzing the Consequences of Institutional Reforms Using Country Pairs: A Note
on the (Coarsened Exact) Matched-Country-Pairs Methodology of the Rethinking Stakeholder Participation Project’
in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global
Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).
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"rising" political and economic powers from the Global South — China, India, and Brazil — which
are clearly expected to play a greater role in global governance.!!”

At the same time, the project seeks to provide generalizable insight into the consequences
of the ostensibly participation-enhancing reforms undertaken by global governance bodies in
recent years, and the exceptional characteristics of Brazil, India and China ("BIC"), which make
them intrinsically so important, limit our ability to draw general inferences from their experience.
We therefore used "coarsened exact matching" to systematically match each BIC country with
another country from the same geographic region that is most similar to Brazil, India, or China,
respectively, on several theoretically relevant variables such as economic and human development,
political regime type, etc. while being dissimilar with regard to size and "rising power" status.

This case selection method (see Biithe and Cheng's chapter)!?? ensures consideration of the

experience of otherwise highly comparable countries from the Global South that cannot rely on
the political and economic leverage afforded to the BIC countries by their population size and long
fast-growing vast domestic markets, to gain voice and influence in global governance. The method
yields for the empirical analyses in Parts II and III three country pairs: China and Vietnam; Brazil
and Argentina; as well as India and Bangladesh/Philippines.

3.6. Toward a General Analytical Framework for Thinking about Stakeholder
Participation in Global Governance

Beyond the book's primary empirical contributions, we hope to contribute to a conceptual
framework for thinking about stakeholder participation with applicability beyond the particular
countries, institutions, and issue areas covered in this book. Starting from (i) the global body's
incentives for granting voice opportunities, DeMenno and Biithe theorize (ii) the likelihood that
previously marginalized stakeholders make use of such opportunities, and (iii) the conditions under
which, given the initial incentives of the global body, participating stakeholders will be able to
exercise actual influence over outcomes.!?! This framework informs the empirical analyses in
parts II and III of the book. In part IV, Berman and Benvenisti then compare and contrast the
emphasis on global governance bodies' instrumental pursuit of their organizational self-interest
with two ideal-typical alternative or complementary understandings of the patterns and
developments observed in the empirical parts of the book.!??

In our conclusion,!? we summarize the findings, focusing in particular on findings that
have broader implications for current understandings of participation, accountability, and
legitimacy in global governance. Across both issue areas and all the countries and global bodies
studied in this book, we clearly find that the provision of voice opportunities alone does not ensure
actual voice in global governance. Whether marginalized stakeholders take up such opportunities,

119 See Lavenex, Serrano, and Biithe, 'Power Transitions' (n 81).

120 Bijthe and Cheng, ‘Analyzing the Consequences of Institutional Reforms Using Country Pairs' (n 118).

121 DeMenno and Biithe, ‘Voice and Influence’ (n 7).

122 Ayelet Berman and Eyal Benvenisti, ‘The Stakeholder Participation Triangle: Trusteeship, Functionality and
Efficiency’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in
Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

123 Tim Biithe, Joost Pauwelyn, Martino Maggetti and Ayelet Berman, ‘Conclusion: The Particiaption of Marginalized
Stakeholders in Global Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press).
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whether stakeholders who engage can ultimately exert some influence — and whether they even
perceive the new voice opportunities as genuine opportunities to participate in global decision-
making — depends on a host of other factors. These findings cast a doubt on the widely held view
that the introduction of participation and transparency procedures as such is a cure for the
democratic deficit in global governance.

4. The Book's Structure

We conclude this introduction with an overview of the structure of the book and each chapter's
contributions. The book has four parts. Part I sets out the analytical framework. Part II uses this
framework to examine global financial governance; part III global health governance.  Part IV
covers crosscutting topics and offers an overarching, comparative conclusion.

4.1. Part I: Analytical Framework

Following this introduction, Mercy DeMenno and Tim Biithe set out a framework for thinking
about stakeholder participation in global governance.!?* They start from global bodies' varied
incentives regarding stakeholder participation, differentiating between incentives to create de jure
voice opportunities and incentives to give stakeholders an opportunity to exercise influence. Biithe
and DeMenno also highlight that it is by no means guaranteed that stakeholders (can) make use of
de jure voice opportunities (just as citizen in domestic politics do not automatically vote or engage
in other forms of political participation "just" because the political system allows for it). Instead,
actual engagement, i.e., making use of de jure voice opportunities, depends on the stakeholders'
positive incentives (importance of the issue area and availability of alternative avenues for
influencing outcomes'?®) as well as their financial, analytical, and political resource constraints,
including their capacity for collective action.!?% Finally, DeMenno and Biithe develop a set of
hypotheses about the conditions under which we should expect the use of voice opportunities to
result in actual influence in global governance bodies.

Tim Biithe and Cindy Cheng then explain the methodological rationale for the coarsened-

exact-matching-based country pairs research design for the empirical analyses in parts II and III
of the book.!?’

4.2. Part I1: Global Financial Governance

Part II is devoted to stakeholder (non)participation in global financial governance. In the first two
chapters of this part, Olga Kovarzina and Martino Maggetti map stakeholder participation reforms
across a range of for and informal bodies for the governance of international finance,'?® while Kern
Alexander examines the reforms adopted in the G20 and the Basel Committee in response to the

124 DeMenno and Biithe, ‘Voice and Influence’ (n 7).

125 See Biithe and Mattli discussion of institutional focal points for regulatory governance in New Global Rulers (n 2).
126 For a recent overview of the broad range of reasons why actual participation of developing countries in global
governance may differ, see also Hongying Wang and and Erik French, 'Middle Range Powers in Global Governance'
34(6) Third World Quarterly (2013) 985-999.

127 Biithe and Cheng, ‘Analyzing the Consequences of Institutional Reforms Using Country Pairs’ (n 118).

128 K ovarzina and Maggetti, ‘Global Financial Governance’ (n 111).
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2008 financial crisis — followed by a general assessment of how successful those reforms were in
integrating hitherto marginalized countries and broader societal interests.!?’

The second section of Part II contains the three paired comparative country case studies.
Facundo Pérez Aznar and Henrique Choer Moraes analyze Brazil's and Argentina's enhanced
participation opportunities in global finance governance and examine to what extent their
participation and influence has actually increased. They also identify the factors that have
undermined their capacity to take full advantage of their participation opportunities.!3® Tracking
India's and Bangladesh's participation in bodies such as the Green Environment Facility and the
Green Climate Fund (focusing thus on climate finance bodies), Rahul Mukherji and Himanshu Jha
document these two countries' active participation and growing influence on global norms.!3! In
her comparative case study of China's and Vietnam's participation in several key global financial
institutions, Weiwei Zhang depicts the evolution of these countries' participation and influence
over the years. She analyzes the factors that have driven increased participation as well as the
factors that have contributed to (and limited) the extent of their influence on global decisions.!?

The papers in the third section of Part II assess the consequences of the reforms and the
findings, beginning with Martino Maggetti and Olga Kovarzina's chapter, which identifies
commonalities and variations across the case studies, highlighting the unevenness of reforms
across the global financial institutions, and their selectiveness with respect to the stakeholders that
have been given an opportunity to participate.!33 Their analysis is followed by responses to the
comparative case studies and more generally reflections on the underlying developments in global
finance governance from practitioners. Comparing between reforms in traditional IOs (such as the
IMF) and newer forms of global financial governance such as the G20 and FSB, Ronald Gindrat,
of the Swiss Federal Department of Finance, and Paul Inderbinen, an IMF Director, find that
informal bodies do not yield inferior participation outcomes than formal 10s.!** Focusing on the
FATF and FSB, Henrique Choer Moraes, a Brazilian diplomat, highlights the role of regional
consultative mechanisms in creating a bridge between the global body and non-member states. He
demonstrates that such mechanisms allow some room for exerting influence. Nevertheless, due to

129 Kern Alexander, ‘Global Financial Governance and Banking Regulation: Redesigning Regulation to Promote
Stakeholder Interests’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking
Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University
Press).

139 Henrique Choer Moraes and Facundo Pérez Aznar, ‘Brazil and Argentina in Global Financial Governance’ in Joost
Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance:
Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

131 Rahul Mukherji and Himanshu Jha, ‘India and Bangladesh in the Climate Finance Regime: From Structural
Conflict to Embedded Liberalism’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press).

132 Weiwei Zhang, ‘China and Vietnam in Global Financial Governance’ in Joost Pauwelyn, Martino Maggetti, Tim
Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in
Financial and Health Institutions (Oxford University Press).

133 Martino Maggetti and Olga Kovarzina, ‘Exploring the Consequences of Stakeholder Reforms in Global Financial
Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in
Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

134 Ronald Gindrat and Paul Inderbinen, ‘Comparing Formal and Informal Bodies in International Finance — A Policy
Making Perspective’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking
Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University
Press).
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capacity gaps, participation in such mechanisms remains uneven, as is the degree of influence
exerted.!** Finally, Chris Brummer offers some critical reflections about the questions that remain
open regarding stakeholder participation in global financial governance and suggests avenues for
further research.!3

4.3. Part II1: Global Health Governance

Part III is devoted to global health governance. Similar to Part II, it begins with two chapters
mapping the participation reforms: Distinguishing between participation reforms which grant an
opportunity to participate, and reforms which seek to advance balanced and fair decision making,
Ayelet Berman surveys the main reforms in the WHO, the Codex Alimentarius Commission,
International Council on Harmonization, International Medical Devices Regulators Forum, Global
Fund to Fight AIDS, Tuberculosis and Malaria, GAVI Alliance and the GlobalG.A.P."3” David
Gartner traces the evolution of stakeholder participation in the World Bank, the World Health
Organization, GAVI, and the Global Fund to Fight AIDS, Tuberculosis and Malaria. Based on
the impact of stakeholder participation on the institutional effectiveness of these leading global
health institutions, he offers his insights into how stakeholder participation might be structured in
order to optimize engagement and to foster institutional effectiveness.!3®

The papers in the second section of Part III present the global health paired comparative
country case studies. Comparing Brazil's and Argentina's experiences in global health governance,
André de Mello e Souza and Facundo Pérez Aznar find that Brazil has benefitted more from the
institutional reforms in terms of both participation and influence, which they attribute to
contrasting patterns of economic growth, different foreign policy positions, as well as gaps in
human and material resources.!* Sachin Chaturvedi and Krishna Ravi Srinivas demonstrate that
India's participation and impact has increased rather little in organizations such as the WHO and
Global Fund, though it has increased its participation in Codex Alimentarius. Limited capacity
and resources have played an important role in explaining this limited involvement. The
Philippines, Peter Payoyo argues, have also seen limited increases in participation opportunities,
though the high salience of Codex in particular has resulted in some increases in participation
nonetheless.!* Cindy Cheng and Anh Do analyse China and Vietnam's participation in the Codex

135 Henrique Choer Moraes, ‘Can Regional Institutions Increase the Legitimacy of Global Governance? The Cases of
the Regional Branches of the FATF and of the FSB’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet
Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health
Institutions (Oxford University Press).

136 Christopher J Brummer, ‘On Expanding the Theory of Stakeholder Participation’ in Joost Pauwelyn, Martino
Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and
Reforms in Financial and Health Institutions (Oxford University Press).

137 Berman, “Global Health Governance’ (n 112).

138 David Gartner, ‘Global Health Governance and Stakeholder Participation’ in Joost Pauwelyn, Martino Maggetti,
Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in
Financial and Health Institutions (Oxford University Press).

139 André de Mello e Souza and Facundo Pérez Aznar, ‘Brazil and Argentina in Global Health Governance’ in Joost
Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance:
Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

140 Tim Biithe, Sachin Chaturvedi, Peter Payoyo, and Krishna Ravi Srinivas, ‘India and the Philippines in Global
Health Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking
Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University
Press).
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and several other global health bodies, focusing on issue salience, participant resources, and
institutional specificity as conditioning participation. Based on a rigorous multi-method empirical
analysis, including a computer-assisted textual analysis of the meeting minutes of several decades
of Codex meetings, they show that China's engagement (and by all indications also its influence)
tends to be much more substantial than Vietnam's, consistent with differences in resources and,
across global governance bodies, in institutional specificity.!4!

The papers in the third section of Part III assess the consequences of the reforms in light of
the findings of the comparative country studies. Global health practitioners also respond,
providing a practitioners' perspective. Based on the paired country case studies of global health
governance, Ayelet Berman and Joost Pauwelyn point out that, notwithstanding a general trend
toward greater participation opportunities for previously excluded and marginalized stakeholders
across all forms of global health governance, 10s are most inclusive of developing countries,
followed by multi-stakeholder partnerships, and then by standard-setting bodies. They also
highlight that stakeholder and issue or institutional characteristics, such as capacity, resources or
saliency, play a critical role in determining whether and to what extent stakeholders actually take
advantage of their participation opportunities. These factors provide a powerful explanation for
variations in participation between large emerging economies and smaller developing countries.!#?

Gian Luca Burci, former Legal Counsel of the WHO points out that participatory reforms
might make less of a difference than some had expected, because technical knowledge, the tactical
use of WHO procedures, and the strategic formation of alliances, are bound to give certain states
influence well beyond their political and economic importance. He further argues that
participation and influence is driven by complex power dynamics, with some previously neglected
stakeholders participating indirectly through regional organizations and groupings.!* Suerie
Moon, Director of Research at the Global Health Centre, Graduate Institute argues that even after
years of reforms, governments and non-state actors from middle-income or smaller/poorer
countries wield only sporadic rather than systematic influence — with rare exceptions due to skilled
leaders. Further, public and private economic actors exhibit much greater capacity to make use of
participation opportunities, while public interest non-state actors from the Global South seem
largely absent.!'** Giilen Atay Newton, previously chief legal counsel at the Global Fund, points
out that, despite their inclusive nature, multi-stakeholder partnerships are also plagued by power
asymmetries. Weaker stakeholders often lack the capacity, funds or interest to participate
effectively, though capacity building efforts can empower weaker stakeholders over the medium
to long term.'# Finally, K.M. Gopakumar, of the advocacy NGO Third World Network, critically

141 Cheng with Do, ‘China and Vietnam in Global Health Governance’ (n 88).

142 Ayelet Berman and Joost Pauwelyn, ‘Assessing Stakeholder Participation Reforms in Global Health Governance’
in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global
Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

143 Gian Luca Burci, ‘The Effects of Stakeholder Reforms on Global Health Governance’ in Joost Pauwelyn, Martino
Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and
Reforms in Financial and Health Institutions (Oxford University Press).

144 Suerie Moon, ‘How Much do Health Actors from the Global South Influence Global Health Governance?” in Joost
Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global Governance:
Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

145 Giilen Atay Newton, ‘Evolving Norms and Objectives regarding Stakeholder Participation: The Global Fund to
Fight AIDS, Tuberculosis and Malaria’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press).
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assesses the newly adopted WHO Framework of Engagement with Non-State Actors (FENSA).
Skeptical about its ability to limit undue influence of the private sector, Gopakumar warns that,
rather than prevent undue private sector influence, FENSA might ultimately legitimize it.'#6

4.4. Part I'V: Cross Cutting Topics
Part I'V contains two cross-cutting chapters on stakeholder participation in global governance.

Ayelet Berman and Eyal Benvenisti present the stakeholder participation triangle,
visualizing three ideal-typical ways in which a global body may view its own role, with important
implications for its engagement with stakeholders: trusteeship, functionality and efficiency. The
trusteeship approach suggests that a global body should be concerned about taking into account
the interests of anyone affected by its decisions, whereas under the functionality approach a global
body should engage only stakeholders who can contribute to the body's performance. - While
trusteeship or functionality justify engaging stakeholders, concerns over efficiency act as a
counterforce, given widespread concern that increases in participation generally lead to a decrease
in efficiency. To test these concepts in practice, Berman and Benvenisti examine whether or how
they explain participation in four global health organizations: the WHO, Codex, the Global Fund,
and the GAVL.'¥

Drawing on examples from across multiple policy fields, Kal Raustiala demonstrates that
multi-stakeholder governance increasingly characterizes 21st century governance. He argues that
private power need not and has not come at the expense of public actors, but instead often works
to the political benefit of those public actors. This symbiotic relationship between public and
private actors is insufficiently appreciated and helps to explain the striking rise of multi-
stakeholderism in global governance and the increase in stakeholder participation.'4?

In the last chapter, we draw together the main findings of the book.!#’

146 K M Gopakumar, ‘The World Health Organization’s Engagement with Non-State Actors: The Risk of Corporate
Influence’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in
Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

147 Berman and Benvenisti, ‘Stakeholder Participation Triangle’ (n 122).

148 Kal Raustiala, ‘Public Power and Private Stakeholders’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and
Ayelet Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in Financial and
Health Institutions (Oxford University Press).

149 Tim Biithe, Joost Pauwelyn, Martino Maggetti and Ayelet Berman, ‘Conclusion: The Particiaption of Marginalized
Stakeholders in Global Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press).
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Voice and Influence in Global Governance:
An Analytical Framework

Mercy B. DeMenno and Tim Biithe”

1. Introduction

This book aims to advance our understanding of global governance by examining the
consequences of institutional reforms in global governance bodies, which have the declared
purpose to boost the participation of previously marginalized or even entirely excluded
stakeholders — i.e., traditionally "disregarded" or "external" stakeholders.! This requires us to
think about the incentives and opportunities of, at a minimum, two sets of actors: (i) the
stakeholders of the particular global governance body and (i1) the global governance body itself
as an organization with agency.? Specifically, we address three related but analytically
separable core questions:?

1. Under what conditions should we expect a given global governance body to expand the
opportunities for voice (participation) in rule- and decision-making for previously
disregarded stakeholders?

* The authors are listed in reverse chronological order; both have contributed equally to the paper. Our research
has been supported in part by a grant from the Swiss Network for International Studies (SNIS) for the project on
"Rethinking Stakeholder Participation in International Governance." ‘For comments and suggestions on earlier
drafts, we are grateful to the contributors of this volume, as well as Abdel Alshadafan, Ayelet Berman, Cindy
Cheng, Ernesto Cruz Ruiz, Tana Johnson, Zlatina Georgieva, Joost Pauwelyn, Martino Maggetti, Tobias Rommel,
Thomas Sommerer, Jonas Tallberg, Nora von Ingersleben-Seip and attendees of presentations at the 2017
American Political Science Association meeting, the 2018 ECPR Regulatory Governance meeting, the Graduate
Institute, Geneva, the TUM Akademiezentrum Raitenhaslach, and the IR Research Group at the Hochschule fiir
Politik/TUM School of Governance.

!'See Richard B Stewart, 'Remedying Disregard in Global Regulatory Governance: Accountability, Participation,
and Responsiveness' 108(2) American Journal of International Law (2014) 211-270 and Joost Pauwelyn,
'Informal International Lawmaking: Framing the Concept and Research Question' in Joost Pauwelyn, Ramses A
Wessel and Jan Wouters (eds), Informal International Lawmaking (Oxford University Press 2012) 13-34,
respectively. We use the term "global" broadly for any cross-border activities, actors, and institutions, without
presuming that these phenomena necessarily span the globe, making "global," for purposes of this chapter,
essentially a synonym for "international."

2 We recognize — but do not separately model in this chapter — that (the lack of) opportunities for participation
may in some cases be dictated by global governance bodies' political principals, i.e., stakeholders who are already
well entrenched and powerful within the global governance body and who might have distinct preferences
regarding stakeholder participation, which may diverge from the global governance body's preferences. We
nonetheless focus our model on the global governance bodies as "governors" in the sense of Debora D Avant,
Martha Finnemore, and Susan K Sell (eds) Who Governs the Globe? (Cambridge University Press 2010) to
underscore their potential for autonomous agency (see, e.g., Tana L Johnson, Organizational Progeny: Why
Governments Are Losing Control over the Proliferating Structures of Global Governance (Oxford University
Press, 2014); Jeffrey M Chwieroth, Capital Ideas: The IMF and the Rise of Financial Liberalization (Princeton
University Press, 2009); Christoph Knill and Martin W Bauer 'Policy-Making by International Public
Administrations: Concepts, Causes and Consequences.' 23(7) Journal of European Public Policy (2016 special
issue) 949-959; Johan Christensen and Kutsal Yesilkagit, 'International Public Administration: A Critique.' 26(6)
Journal of European Public Policy (2019) 946-961). This still allows us to take entrenched stakeholders (and
their possible opposition) into account, since the governance body's organizational self-interest in effectiveness
and legitimacy should include keeping those established stakeholders on board. Of course, those entrenched
stakeholders might themselves have instrumental reasons for wanting to see the global body integrate — selectively
— certain previously excluded members, as Ayelet Berman has argued in 'Accordion Governance' 13(3) Vienna
Journal of International Constitutional Law (2020) 203-236.

® The primary focus is on questions 2 and 3, but the answer to question 1 may condition the answers to 2 and 3.
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2. Under what conditions should we expect previously disregarded stakeholders to increase
their level of actual engagement with a given global governance body (making use of
expanded voice opportunities)?

3. Under what conditions should we expect previously disregarded stakeholders to gain
actual influence over rule- and decision-making in such a global governance body?

Reforms with the declared purpose of expanding stakeholder participation have been
undertaken by many global governance bodies in recent years. In the realm of global finance,
for instance, the Basel Committee on Banking Supervision extended its original 1974
membership from 11 countries to 28 members countries and 3 observers in a series of reforms
between 2009 and 2014;* the International Monetary Fund (IMF) between 2008 and 2010
redistributed the weights for the weighted voting in the IMF, substantially increasing the
weight of Brazil, China, and India among its 188 members countries.’ In the realm of global
health, the universalist (194 member states) World Health Organization in 2003 opened the
meetings of its exclusive Executive Board (EB) to observers from beyond the 34 EB members,
and in the years since has undertaken a series of reforms of its engagement with non-state
actors to increase voice opportunities for non-commercial, civil society stakeholders; the
Codex Alimentarius Commission in 2004 (and again in 2016) established a "Trust Fund' for
developing country delegations whose participation might have been constrained by a lack of
financial resources.®

Such reforms are puzzling, since inclusiveness regarding the full range of stakeholder
interests has generally not been a key concern of global governance. The unequal distribution
of power has been a characteristic of international affairs seemingly forever, and the injustice
of the detrimental consequences for the weak has been lamented to little avail since at least the
Melian dialogue in Thukydides' Peloponnesian War.” The principle of sovereign equality at
the core of modern international law may seem to remedy such inequality to some extent.® But
although the principle was foundational to the institutionalization of world politics after World
War IL,° even the United Nations with its five "permanent members" of the security council
have in fact enshrined George Orwell's dictum in Animal Farm that "some are more equal than
others."

4 Spain had been added as a 12th member in 2001 already.

5 For details, see Olga Kovarzina and Martino Maggetti, 'Stakeholder Participation Reforms in Global Financial
Governance' in Joost Pauwelyn, Martino Maggetti, Tim Biithe, Ayelet Berman (eds), Rethinking Participation in
Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

® For details, see Ayelet Berman, 'Stakeholder Participation Reforms in Global Health Governance' in Pauwelyn
et al (eds), Rethinking Participation (n 5).

7 Seemingly much less powerful actors do of course sometimes succeed against powerful opposition, but when
they do, it is rarely about changing the system (see, e.g., Robert O Keohane, 'Big Influence of Small Allies
2(Spring) Foreign Policy ' (1971) 161-182; James C Scott, Weapons of the Weak: Every-day Forms of Peasant
Resistance (Yale University Press 1985); Jack Corbett, Yi-Chong Xu, and Patrick Weller, 'Norm Entrepreneurship
and Diffusion "From Below" in International Organisations: How the Competent Performance of Vulnerability
Generates Benefits for Small States.' 45(4) Review of International Studies (2019) 647-668.

8 F H Hinsley, Sovereignty (New York: Basic Books 1966); Stephen D Krasner (ed), Problematic Sovereignty
(Columbia University Press 2001); Ulrich K Preuf3, 'Equality of States: Its Meaning in a Constitutionalized Global
Order.' 9(1) Chicago Journal of International Law (2008) 17-49; Alia M Matanock, 'Governance Delegation
Agreements: Shared Sovereignty as a Substitute for Limited Statehood.' 27(4) Governance (2014) 589-612; and
Lora Anne Viola, Duncan Snidal, and Michael Ziirn, 'Sovereign (In)Equality in the Evolution of the International
System' in Stephan Leibfried, ef al. (eds) Oxford Handbook of Transformations of the State (Oxford University
Press 2015) 221-236, esp. 225f.

° Hans Kelsen, 'The Principle of Sovereign Equality of States as a Basis for International Organization' 53(2) Yale
Law Journal (1944) 207-220.



International Law and International Relations (IR) scholarship offers a number of
functional reasons for disregarding a wide range of stakeholders in order to make or keep global
governance feasible: Many global bodies traditionally take decisions by consensus rather than
by voting,'? such that expanding stakeholder participation may undermine a global governance
body as means for "choosing in groups."!! For simple coordination tasks, the costs might
"only" be a loss of efficiency — with compensating gains in legitimacy from the inclusion of
more of the Global South.!? For the governance of more complex issues or issues with
distributional conflicts, expanding participation might reduce the probability of achieving
international cooperation and thus meaningful governance at all,!3 unless greater inclusiveness
is accompanied by procedural changes toward majoritarian decision-making, possibly
including unequal members, weighted votes, etc.!* And if the terms of international
cooperation reflect the lowest common denominator, then more inclusive global governance
might come at the cost of the depth of whatever cooperation still occurs.’® Even if the same
rules or decisions are adopted in the end, the transactions costs (i.e., the time and effort
required) to identify possible compromises will be greater with a larger, more inclusive group
of participants than with a small group.!®

IR scholars who are focused on the distributional implications of political institutions
offer yet a different explanation. They suggest that marginalization, exclusion, and disregard
of large parts of the Global South (and most non-commercial civil society stakeholders) exist
and persist because they are a means to maintain distributions of power and benefits that are
highly beneficial to the established powers.!” Such distributional benefits have been found
even in the realm of transnational "private" governance, and even when they might not have
been intended: The creation of the International Electrotechnical Commission by the leading
European and American physicists, engineers and entrepreneurs of the 1890s and 1900s — in
ways that de facto excluded participation from the (largely colonized) developing world — had
the effect that concerns that arise in developing countries were not on the agenda whereas

10 Where consensus need not mean strict unanimity but requires support that goes far beyond a minimum winning
coalition under the existing voting rules and usually at least acquiescence from the non-supporters, even if
sustained only through side-payments. . Still insightful in this regard is C Wilfred Jenks, 'Unanimity, the Veto,
Weighted Voting, Special and Simple Majorities and Consensus as Modes of Decision in International
Organizations' in Cambridge Essays in International Law (London: Stevens & Sons 1965), 48-63.

1 Michael C Munger and Kevin M Munger, Choosing in Groups: Analytical Politics Revisited (Cambridge
University Press 2015).

12 Kishore Mahbubani, 'Can Asia Re-Legitimize Global Governance?' 18(February) Review of International
Political Economy (2011) 131-139, esp. 133f.

13 Robert O Keohane and Joseph S Nye, 'Between Centralization and Fragmentation: The Club Model of
Multilateral Cooperation and Problems of Democratic Legitimacy' Kennedy School of Government Working
Paper n0.01-004 (February 2001).

14 Josep M Colomer, How Global Institutions Rule the World (Palgrave Macmillan Press, 2014).

15 George W Downs, David M Rocke, and Peter N Barsoom, 'Managing the Evolution of Multilateralism.' 52(2)
International Organization (1998) 397-419. The argument assumes that more inclusive (participatory)
governance means giving voice and vote to stakeholders with weaker preferences for cooperation.

16 Lisa Martin, 'Interests, Power, and Multilateralism.' 46(4) International Organization (1992) 765-792. Johns
and Pelc even suggests that the recognition of the greater challenge (i.e., the greater likelihood of failure) will
prompt some stakeholders to forego opportunities to participate (Leslie Johns and Krzysztof J Pelc, 'Fear of
Crowds in World Trade Organization Disputes: Why Don’t More Countries Participate?' 78(1) Journal of Politics
(2016) 88-104).

17 See, e.g., Miles Kahler, 'Multilateralism with Small and Large Numbers' 46(3) International Organization
(1992) 681-708; Richard H Steinberg, 'In the Shadow of Law or Power? Consensus-Based Bargaining and
Outcomes in the GATT/WTO' 56(2) International Organization (2002) 339-374; Walter Mattli and Tim Biithe,
'Global Private Governance: Lessons from a National Model of Setting Standards in Accounting' 68(3/4) Law and
Contemporary Problems (2005) 225-262.



issues with commercial potential in Northern industrializing countries were prioritized.'® In
other words, expanding previously disregarded stakeholders' opportunities for participation —
especially if it gives those stakeholders a chance to exert real influence over decisions — is
likely to have distributional consequences. This makes participation-boosting institutional
reforms all the more puzzling.

One possible explanation for why participation reforms nonetheless have occurred
could be a shift in the norms governing global governance. As Robert Dahl argued, the validity
of the fundamental principle of liberal democracy — that everyone who is affected by a decision
should have the opportunity to participate in making that decision — is not restricted to national-
level political institutions.!” And as Alexandru Grigorescu has shown, the "normative
pressure" on international organizations to become more inclusive and more "democratic" in
their decision-making — both with regard to smaller and poorer states and with regard to
transnational nongovernmental actors — has substantially increased over the past century.?
Global governance bodies might therefore provide previously marginalized stakeholders with
opportunities to add their voice to the chorus (and even to exert influence) because they have
come to recognize it as "the right thing to do," following the logic of appropriateness often
emphasized by sociological institutionalists.?! Relatedly yet distinctly, the stakeholder reforms
of global governance bodies might be explained by their understanding of their role as
something like a trusteeship.?? In either case, to explain variation across issue areas and across
global governance bodies within the same issue area, the actual contents of the discourse
through which the pertinent social norms are constructed and maintained,?* or the pushback

¥ Tim Biithe, 'The Power of Norms; the Norms of Power: Who Governs International Electrical and Electronic
Technology?' in Deborah D Avant, Finnemore and Sell (eds) Who Governs? (n 2) 292-332, esp. 299-302.

19 Robert A Dahl, 4 Preface to Economic Democracy (University of California Press 1985). With regard to
international organizations, Dahl later expressed an explicitly skeptical view in 'Can International Organizations
Be Democratic?' in Ian Shapiro and Casiano Hacker-Cordoén (eds.), Democracy's Edges (Cambridge University
Press 1999), 19-36.

20 Alexandru Grigorescu, Democratic International Organizations? Normative Pressures and Decision-Making
Rules (Cambridge University Press 2015), esp. 22-29, 51-75, 181-202. See also, e.g., Jonas Tallberg, Thomas
Sommerer, Theresa Squatrito, and Christer Jonsson, The Opening Up of International Organizations (Cambridge
University Press 2013); Klaus Dingwerth and Patrizia Nanz, 'Participation’ in Jacob Katz Cogan, Ian Hurd and
Ian Johnstone (eds.), Oxford Handbook of International Organizations (Oxford University Press 2015)
1126-1145.

2l See James G March and Johan P Olsen, 'The New Institutionalism: Organizational Factors in Political Life'
78(3) American Political Science Review (1984) 734-749 and 'The Institutional Dynamics of International
Political Orders' 52(4) International Organization (1998) 943-969; Martha Finnemore and Kathryn Sikkink,
'International Norm Dynamics and Political Change' 52(4) International Organization (1998) 887-917; Steven
Bernstein and Benjamin Cashore, 'Can Non-State Global Governance Be Legitimate? An Analytical Framework'
1(4) Regulation & Governance (2007) 347-371.

22 For the trusteeship notion, see Giandomenico Majone, 'Regulatory Legitimacy' in Regulating Europe
(Routledge 1996) 284-301 and '"Two Logics of Delegation: Agency and Fiduciary Relations in EU Governance'
2(1) European Union Politics (2001) 103-122; as well as Eyal Benvenisti, 'Sovereigns as Trustees of Humanity'
107 American Journal of International Law (2013) 295-333. Note, however, that the paternalistic connotations
of trusteeship might lead to a greater emphasis on taking marginalized and excluded stakeholders' interests into
account (thus possibly yet only boosting output legitimacy) rather than increasing opportunities for actual voice
and influence for such traditionally disregarded stakeholders. See, e.g., Steven Brint, In an Age of Experts: The
Changing Role of Professionals in Politics and Public Life (Princeton University Press 1994) and JoAnne Yates
and Craig N Murphy, Engineering Rules: Global Standard Setting since 1880 (Johns Hopkins University Press
2019).

23 Thomas Risse, 'Let's Argue: Communicative Action in World Politics.' (Winter 2000) 54(1) International
Organization 1-39. For an example of an analysis showing the actual contents for transnational bodies dominated
by nongovernmental versus state actors, see Tim Biithe, Solomon Major, and André de Mello e Souza, 'The
Politics of Private Foreign Aid: Humanitarian Principles, Economic Development Objectives, and Organizational
Interests in the Allocation of Private Aid by NGOs' (Fall 2012) 66(4) International Organization 571-607.
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against institutional change from well-entrenched stakeholders with a privileged power
position under the status, which IR Realists are prone to emphasize,>* would need to differ
across issue areas or particular global governance bodies.?

While our normative commitment to participatory democracy was among our
motivations for undertaking this research, we leave the discussion of the explanatory power,
the desirability, and the practical feasibility of extending democratic norms to the international
sphere to the chapter by Berman and Benvenisti.?® We take a different approach in developing
the analytical framework in this chapter.

Following Ngaire Woods' call for a rejection of the tradeoff between participation-
based legitimacy and effectiveness in global governance as a "false dichotomy,"?” we take a
positive political economy approach.?® It relies, at its core, upon only the minimalist
assumptions that global governance bodies need to exhibit policy effectiveness; that they will
expand stakeholder participation to the extent that it helps them achieve this goal. And our
approach assumes that (at least some) stakeholders can help a given governance body by
providing what Peter Haas has called "usable knowledge"? or by contributing to the global
body's democratic legitimacy®’ — and that those stakeholders will be willing to do so as long as
the expected benefits of doing so exceed the costs.

Our conceptual and analytical framework for understanding the incentives of, and
interactions among, global governance bodies and their stakeholders builds upon Albert
Hirschman's seminal Exit, Voice, and Loyalty, which distinguishes two ideal-typical responses
to dissatisfaction with the status quo: Socio-political actors may attempt to bring about changes
by articulating their dissatisfaction and engage with(in) the governance institutions in which
they are currently embedded ("voice"), or they may disengage and leave those institutions
("exit").3! Given the distinctive political logic of regulatory governance, we define exit more

24 See, e.g., Stephen D Krasner, 'Power Politics, Institutions, and Transnational Relations.' in Thomas Risse-
Kappen (ed), Bringing Transnational Relations Back In: Non-State Actors, Domestic Structures and International
Institutions (Cambridge University Press 1995) 257-279.

25 Grigorescu, Normative Pressures (n 20), esp. 29-38. See also Phillip Lipscy, Renegotiating the World Order:
Institutional Change in International Relations (Cambridge University Press 2017), esp. 23ff, 246ff. This leads
to the expectation, which historical institutionalists have often articulated in other contexts, that institutional
change is difficult and often incomplete, resulting in suboptimal outcomes because the status quo ante, due to
feedback loops, tends to generate its own supporting coalition; see, e.g., Theda Skocpol, Protecting Soldiers and
Mothers: The Political Origins of Social Policy in the United States (Harvard University Press 1992); Paul
Pierson, Dismantling the Welfare State (Cambridge University Press 1994); Tim Biithe, 'Taking Temporality
Seriously: Modeling History and the Use of Narratives as Evidence' 96(3) American Political Science Review
(2002) 481-494; and Kathleen Thelen, 'How Institutions Evolve: Insights from Comparative Historical Analysis'
in James Mahoney and Dietrich Rueschemeyer (ed), Comparative-Historical Analysis (Cambridge University
Press 2003) 208-240.

26 Ayelet Berman and Eyal Benvenisti, 'The Stakeholder Participation Triangle: Trusteeship, Functionality and
Efficiency' in Pauwelyn et al (eds), Rethinking Participation (n 5).

27 Ngaire Woods, 'Multilateralism and Building Stronger International Institutions' in Alnoor Ebrahim and Edward
Weisband (eds), Global Accountabilities: Participation, Pluralism, and Public Ethics (Cambridge University
Press 2007) 27-44, esp. 311t

28 See James E Alt and Kenneth A Shepsle, Perspectives on Positive Political Economy (Cambridge University
Press 1990).

2 Peter M Haas, "When Does Power Listen to Truth?' 11(4) Journal of European Public Policy (2004) 569-592.
30 For an insightful discussion of such dynamics, foreshadowing the emphasis on "throughput legitimacy"
discussed in section 6.2 below, see Jens Steffek, 'Sources of Legitimacy Beyond the State: A View from
International Relations' in Christian Joerges, Inger-Johanne Sand and Gunther Teubner (eds) Transnational
Governance and Constitutionalism (Hart Publishing 2004) 81-101. For details, see sections 4.2 and 6.2 below.
3L Albert O Hirschman, Exit, Voice, and Loyalty: Responses to Decline in Firms, Organizations, and States
(Harvard University Press 1970).



narrowly as removing oneself from the jurisdiction of the governance body (see discussion in
sections 2.3 and 5.1 below). Exit thus implies losing stakeholder status and hence the basis for
having a legitimate claim to participation. Note, however, that being passive vis-a-vis this
particular global governance body (i.e., not engaging) does not as such shield the stakeholder
from being affected by the body's policy- or decision-making.

Note also that we treat the question of how much influence a participating stakeholder
is able to exert as analytically separable from the logically prior questions of what explains
voice opportunities and a stakeholder's use of existing voice opportunities (to which we also
refer as "engagement" in global governance. Importantly, voice-only forms of participation
are inherently what Richard Stewart has called "non-decisional,"*? whereas influence requires,
in addition, either a "decisional" role, defined as "the right to vote or otherwise exercise a role
in the making of decisions,"*? or voluntary responsiveness by the global governance body, for
instance in pursuit of greater output legitimacy. At the same time, we posit that understanding
influence in the aftermath of global governance reforms requires us to consider why reforms
that increase voice opportunities were undertaken in the first place (even though the reasons
for the reforms are not otherwise a focus of this book).

The remainder of this chapter lays out the analytical framework for the empirical
chapters in parts II and III of the book (focused on governance of global finance and global
health, respectively). To help clarify the distinctive challenges of stakeholder participation in
global governance, we contrast in section 2 global and domestic rule- and decision-making
with regard to three key aspects of stakeholder participation. In section 3, we briefly explain
the positive political economy approach we have taken to modeling the global governance
body's and the stakeholders' decisions. The resulting analytical framework is summarized in
Figure 2.1.

In section 4, we develop our conceptual and theoretical model of the decision to expand
participation opportunities for traditionally disregarded stakeholders, which we treat as being
controlled by the governance body as a "global governor."** In section 5, we model the
stakeholders' propensity to exercise their voice once the opportunity has opened up. We posit
that stakeholders' incentives to actually engage in a given global governance body's rule- and
decision-making are a function of the importance of that particular forum for the stakeholders,
as well as stakeholder capabilities, including material, analytical, and political resources.

Actual engagement makes it possible — but does not in itself guarantee — that a
stakeholder will get to exert influence over policy outcomes, i.e., the rules and decisions of the
global governance body. In section 6 we develop a conceptual and theoretical model for
thinking about why (or under what conditions) voice opportunities result not only in
stakeholder voice but also in stakeholder influence over global rules and decisions.

The theoretical discussion in this chapter yields a number of tentative answers to the
question under which conditions we should expect previously marginalized stakeholders to
gain voice opportunities, actually engage, and exercise influence, which we spell out as
hypotheses — to be critically empirically examined, respectively, for the governance of global
finance and for global health governance in parts II and III of this volume.

[ FIGURE 2.1 ABOUT HERE ]

32 Defined as opportunities "to make submissions on proposed decisions or otherwise provide input to the decision
makers" (Stewart, 'Remedying Disregard' (n 1), 214).

33 Stewart, 'Remedying Disregard' (n 1), 213.

34 See Avant, Finnemore and Sell, Who Governs? and related works note (n 2).
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[CAPTION:] Figure 2.1: Overview of the Analytical Framework

2. Stakeholder Participation in Domestic and Global Governance

We begin with a brief discussion of similarities and contrasts between domestic and global
regulatory governance, both to avoid reinventing the wheel and to gain a clearer understanding
of what is distinctive about stakeholder participation in global governance. Many of the
governance issues that arise at the international level are familiar and have been well-theorized
and empirically examined in domestic regulatory politics. The fruitfulness of focusing on those
similarities is illustrated by the "global administrative law" literature, which started from the
observation, that many forms of institutionalized participation in global governance reflect
institutionalized participation in domestic administrative processes.>?

At the same time, there are ways in which global governance systematically differs
from domestic governance, starting with the fact that, in global governance, the traditionally
disregarded stakeholders include states — until recently virtually all states of the Global South.
Therefore, supposedly participation-boosting reforms often target states, whereas in domestic
governance, the state is inherently present, even when it remains largely out of sight*® or is
severely deficient and thus only exist as a "shadow."’” Our discussion of similarities and
differences between domestic and global governance focuses on possible modes of
participation, the stages of the policymaking process during which stakeholder participation
may occur, and the availability of the exit option.

35 Kingsbury, Benedict, Nico Krisch, and Richard B-Stewart, 'The Emergence of Global Administrative Law'
68(3/4) Law and Contemporary Problems (2005) 15-61; Michael S Barr and Geoffrey P Miller, 'Global
Administrative Law: The View From Basel' 17(1) European Journal of International Law (2006) 15-46. In
addition, understanding stakeholder (non)participation at the domestic level is important for thinking about
accountability at the international level: Stakeholders who are marginalized at the international level are often
assumed and supposed to be represented by national governments; see Anne-Marie Slaughter, 4 New World Order
(Princeton University Press 2004); Ruth W Grant and Robert O Keohane, 'Accountability and Abuses of Power
in World Politics' 99(1) American Political Science Review (2005) 29-43; Ayelet Berman, 'The Role of Domestic
Administrative Law in the Accountability of Informal International Lawmaking: The Case of the ICH' in
Pauwelyn, Wessel, and Wouters (eds), Informal International Lawmaking (n 1) 468-499; Tallberg et al., Opening
Up (n 20) — though Alexander Libman and Anastassia Obydenkova caution that more democratic countries appear
to be less active in global governance (‘'Informal Governance and Participation in Non-Democratic International
Organizations' 8(2) Review of International Organizations (2013) 221-243). For recent surveys of the literature
on participation in domestic (mostly U.S.) rulemaking, see Cary Coglianese, 'Citizen Participation in Rulemaking:
Past, Present, and Future' 55(5) Duke Law Journal (2006) 943-968; Cornelius Kerwin, Scott R Furlong, and
William West, 'Interest Groups, Rulemaking, and American Bureaucracy' in Robert F Durant (ed), The Oxford
Handbook of American Bureaucracy (Oxford University Press 2010) 590-611; David Levi-Faur (ed), The Oxford
Handbook of Governance (Oxford University Press, 2012); Alberto Alemanno, 'Chapter 3: Stakeholder
Engagement in Regulatory Policy' in Regulatory Policy in Perspective: A Reader's Companion to the OECD
Regulatory Policy Outlook 2015 (OECD Publishing) 115-158; Mercy B DeMenno, Rethinking Stakeholder
Participation in Regulatory Governance: A Historical-Institutional Analysis and Proposed Theoretical Model'
(Unpublished manuscript, Duke University, 2018).

36 Adrienne Héritier and Sandra Eckert, 'New Modes of Governance in the Shadow of Hierarchy: Self-Regulation
by Industry in Europe' 28(1) Journal of Public Policy (2008) 113-138.

37 Tanja A. Borzel and Thomas Risse, 'Governance Without a State: Can It Work?' 4(2) Regulation and
Governance (2010) 113-134 and 'Dysfunctional State Institutions, Trust, and Governance in Areas of Limited
Statehood' 10(2) Regulation and Governance (2016) 149-160; Thomas Risse, Tanja A. Borzel, and Anke Draude
(eds), The Oxford Handbook of Governance and Limited Statehood (Oxford University Press 2018).
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2.1. Participation Modes

Stakeholder participation in domestic regulatory processes can take myriad specific forms.
These "modes" of participation include notice and comment procedures (stakeholders may
provide written comments on draft rules), hearings and public meetings (stakeholders ask
questions and provide information about proposed or draft rules), and advisory committees
(stakeholders with specialized knowledge or positions provide feedback on rule development
or draft rules).

Many of the modes employed in global governance mirror those employed in domestic
regulatory processes. For example, a recent OECD analysis of 50 international organizations
with regulatory governance functions finds that 46% (23) of these organizations provide the
opportunity for the general public, i.e., anyone, to comment on proposed actions; 94% (47)
have procedures to allow recognized stakeholder groups to provide comments on proposed
rules or policies; and 64% (32) have stakeholder advisory committees.>® These proportions are
comparable to what we find in domestic regulatory processes, although public consultation is
much more widespread at the domestic level. Among the 34 OECD member countries and the
European Union, 94% (33) jurisdictions post proposed rules on the internet for public
comment, 97% (34) conduct informal consultation with selected groups, and 94% (33) have
stakeholder advisory committees.

Notwithstanding striking similarities between domestic and global governance
processes, certain modes appear to be distinct to global governance. For example, IOs and
many other global governance bodies have designated "members" with voting rights and thus
exclusive decisional authority, but then engage in making rules and decisions that are also
binding on other, excluded stakeholders.*’ Here, institutional reforms to boost participation
might consist of broadening the membership (as occurred in the ICH and IMDRF)*!, possibly
by changing the fee structure for members or creating additional membership categories, for
instance for poorer countries or for non-commercial interests in a multi-stakeholder body.

Recent studies suggest that global regulatory bodies also differ from their domestic
counterparts in that they rely to a greater extent on targeted stakeholder engagement with
specific groups, rather than the general public.*> This observation may be unsurprising, given
the lack of a global "demos."* It implies, however, that global governance bodies may suffer
from more severe political -inequity between stakeholders that are recognized or even
embedded in the governance body (e.g., as members) and the traditionally marginalized
stakeholders with which we are primarily concerned in this book.

38 OECD, International Regulatory Co-Operation (OECD Publishing, 2016), 85. Percentages reported are for
the sum of 10 practices reported as "systematic," "frequent," and "occasional.”

3% OECD, OECD Regulatory Policy Outlook 2018 (OECD Publishing 2018), 55.

40 For an insightful survey of transnational bodies with membership structure, including sometime unequal voting
rights among those members, see Peter Kotzian and Jens Steffek, 'Do Members Make a Difference? A Study of
Transnational Civil Society Organizations' 5(1) European Political Science Review (2013) 55-81. Such an
institutional structure is, at least in liberal democracies, not found in domestic public governance and relatively
rare in private governance at the domestic level.

4! See Berman, 'Reforms in Global Health Governance' (n 6).

42 OECD, OECD Regulatory Policy Outlook 2015 (OECD Publishing 2015); OECD, Regulatory Co-Operation
(n 38); OECD, Regulatory Policy Outlook 2018 (n 39). The studies are based on samples that are not perfectly
comparable, but the tendency is unmistakable.

43 Cf. David Held, Democracy and the Global Order (Polity Press 1995) and Michael Ziirn, "Democratic
Governance Beyond the Nation-State' 6(2) European Journal of International Relations (2000) 183-221.
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2.2. Participation Across the Stages of the Governance Sequence

We also compare domestic and global governance with respect to the stages of the governance
sequence at which opportunities for stakeholder participation arise. Biithe distinguishes five
stages of the "governance sequence": (1) agenda-setting, (2) rule-making, (3)adoption-
implementation-compliance, (4) monitoring (of rule-compliant implementation), and
(5) enforcement (when compliance is required).** These five stages comprise — and help us
distinguish — the key phases of most governance processes, at both the domestic and
international level. Opportunities for stakeholder participation, however, may vary between
domestic and global governance across the five stages.

In domestic regulatory processes, there are (at least in liberal democracies) myriad
opportunities to participate across all five stages. Stakeholders may participate during the
agenda-setting stage* as well as during the (iterative) rule-making stage.*® Stakeholders who
are the intended implementers or users of the rules (the "targets" of governance) are inherently
participants during the context-specific implementation of a given rule and may also participate
in the ex post evaluation of existing rules.*’ In some cases private, bottom-up civil society

4 Biithe, 'Who Governs?' (n 18), 315-330. Similarly: Kenneth W Abbott and Duncan Snidal, 'The Governance
Triangle: Regulatory Standards Institutions and the Shadow of the State' in Walter Mattli and Ngaire Woods (eds),
The Politics of Global Regulation (Princeton University Press 2009) 44-88, 63 and OECD, Regulatory Policy
Outlook 2018 (n 39), 158.

4 For studies of participation in agenda setting at the U.S. federal level see: Keith Naughton, Celeste Schmid,
Susan Webb Yackee, and Xueyong Zhan, 'Understanding Commenter Influence During Agency Rule
Development' 28(2) Journal of Policy Analysis and Management (2009) 258-277; William F West and Connor
Raso, "Who Shapes the Rulemaking Agenda? Implications for Bureaucratic Responsiveness and Bureaucratic
Control' 23(3) Journal of Public Administration Research and Theory (2013) 495-519; Susan Webb Yackee, 'The
Politics of Ex Parte Lobbying: Pre-Proposal Agenda Building and Blocking During Agency Rulemaking' 22(2)
Journal of Public Administration Research and Theory (2012) 373-393. For comparative and transnational
examples, see, e.g., Anne Binderkrantz, 'Interest Group Strategies: Navigating Between Privileged Access and
Strategies of Pressure' 53(4) Political Studies (2005) 694-715; Adriana Bunea and Robert Thomson,
'Consultations with Interest Groups and the Empowerment of Executives: Evidence from the European Union'
28(4) Governance (2015) 517-531; Jenna R Jambeck and Kyle Johnsen, 'Citizen-Based Litter and Marine Debris
Data Collection and Mapping' 17(4) Computing in Science and Engineering (2015) 20-26; and Joanna Vince and
Britta Denise Hardesty, 'Plastic Pollution Challenges in Marine and Coastal Environments: From Local to Global
Governance' 25(1) Restoration Ecology (2017) 123-128, esp. 125.

46 For studies of participation in rulemaking at the U.S. federal level, see: Marissa Martino Golden, 'Interest
Groups in the Rule-Making Process: Who Participates? Whose Voices Get Heard?' 8(2) Journal of Public
Administration Research and Theory (1998) 245-270; William F West, 'Formal Procedures, Informal Processes,
Accountability, and Responsiveness in Bureaucratic Policy Making: An Institutional Policy Analysis' 64(1)
Public Administration Review (2004) 66-80; Mariano-Florentino Cuéllar, 'Rethinking Regulatory Democracy'
57/(2) Administrative Law Review (2005) 412-497; Scott R Furlong and Cornelius M Kerwin, 'Interest Group
Participation in Rule Making: A Decade of Change' 15(3) Journal of Public Administration Research and Theory
(2005) 353-370; and Susan Webb Yackee, 'Sweet-Talking the Fourth Branch: The Influence of Interest Group
Comments on Federal Agency Rulemaking' 16(1) Journal of Public Administration Research and Theory (2006)
103-124; for examples from other countries and global governance, see Binderkrantz, 'Interest Group Strategies'
(n 45); Claudia Kissling and Jens Steffek, 'CSOs and the Democratization of International Governance: Prospects
and Problems' in Steffek, Kissling and Nanz (eds), Civil Society Participation in European and Global
Governance: A Cure for the Deomcratic Deficit? (Palgrave Macmillan, 2008) 208-218, esp. 211f; Tobias
Bohmelt, Vally Koubi, and Thomas Bernauer, 'Civil Society Participation in Global Governance: Insights from
Climate Politics' 53(1) European Journal of Political Research (2014) 18-36; Thamy Pogrebinschi and Matt
Ryan, 'Moving Beyond Input Legitimacy: When Do Democratic Innovations Affect Policymaking?' 57(1)
European Journal of Political Research (2018) 135-152.

47 Regarding retrospective review in regulatory rule- and decision-making, see: Cary Coglianese, 'Moving
Forward with Regulatory Lookback' 30 Yale Journal on Regulation (2013) 57-66; Cass R Sunstein, 'The
Regulatory Lookback' 94(2) Boston University Law Review (2014) 579-602; Yurij A Rakhmanin, G. N.
Krasovsky, N. A. Egorova, R. I. Mikhailova, '100 Years of Drinking Water Regulation' [2014](2) Europe PMC



initiative also contributes to implementation by undertaking local or transnational efforts to
solve problems identified but not yet effectively addressed in global governance without that
such civil society groups are even targets of global rule- or decision-making bodies.*
Stakeholders who have often had little or no voice in the first three stages of the governance
sequence can play a critical role during the monitoring stage, including dispersed, seemingly
"powerless" stakeholders who are "on the ground" locally and thus possess (or can gain access
to) information about compliance that would be hard or impossible to obtain for the seemingly
powerful regulatory body.*’ Finally, various stakeholders may participate at the enforcement
stage, including otherwise marginalized ones. Such an enforcement role is in fact implicitly
assigned to otherwise "disregarded"*’ stakeholders, whenever laws or meta-regulations grant
the right to seek damages to those who can claim to have been harmed (such as when the law
allows class actions against the producers of consumer goods that do not meet established
safety standards).>!

In global governance processes, participation is in principle also possible at all five
stages for a wide variety of stakeholders — including states or governments, as well as local,
national, and transnational groups or affected individuals. At the same time, deductive logic
as well as empirical observation suggests much greater and systematic unevenness in
opportunities for participation across the stages of global governance.

In the domestic context, agenda-setting, for instance, often occurs through the adoption
of primary legislation, which typically establishes a regulatory body, delegates regulatory
authority to that body, and allocates funding for ongoing regulatory and programmatic
implementation activities. Importantly, the budget allocation is usually for a limited amount

5-18; Jonathan Wiener, 'Comparing Regulatory Oversight Bodies: the US Office of Information and Regulatory
Affairs and the EU Regulatory Scrutiny Board' in Susan Rose-Ackerman, Peter L. Lindseth and Blake Emerson
(eds), Comparative Administrative Law (Edward Elgar 2017) 333-351. Regarding stakeholder participation in
retrospective review, see Mercy B DeMenno, 'Banking on Burden Reduction: How the Global Financial Crisis
Shaped the Political Economy of Banking Regulation' Journal of Banking Regulation (forthcoming, online at
https://doi.org/10.1057/s41261-019-00120-1) and 'Technocracy, Democracy, and Public Policy: An Evaluation
of Public Participation in Retrospective Regulatory Review' 13(3) Regulation & Governance (2019) 362-383.

48 See, e.g., Vince and Hardesty, 'Plastic Pollution' (n 45), esp. 125.

4 For studies of participation in monitoring and enforcement in the United States see: John T Scholz, 'Cooperative
Regulatory Enforcement and the Politics of Administrative Effectiveness' 85(1) American Political Science
Review (1991) 115-136; David L Markell and Tom R Tyler, 'Using Empirical Research to Design Government
Citizen Participation Processes: A Case Study of Citizens' Roles in Environmental Compliance and Enforcement'
57(1) The University of Kansas Law Review (2008) 1-38; Jonathan H Adler, 'Stand or Deliver: Citizen Suits,
Standing, and Environmental Protection' 12 Duke Environmental Law & Policy Forum (2001) 39-84; John C
Coffee, Entrepreneurial Litigation: Its Rise, Fall, and Future (Harvard University Press 2015). For studies of
participation in monitoring and enforcement in other countries, see, e.g., Colin Scott, 'Private Regulation of the
Public Sector: A Neglected Facet of Contemporary Governance' 29(1) Journal of Law and Society (2002) 56-76;
Elizabeth Chrun, Daniel Berliner, and Aseem Prakash, 'Stakeholder Scrutiny, Urban Bias, and the Private
Provision of Public Goods' 20(2) Business and Politics (2018) 273-300.

50 Stewart, 'Remedying Disregard' (n 1).

5! See in general Cass R Sustein and Richard B Stewart, 'Public Programs and Private Rights' 95 Harvard Law
Review (1982) 1193-1322; Barak D Richman, 'Firms, Courts, and Reputation Mechanisms: Towards a Positive
Theory of Private Ordering' 104(8) Columbia Law Review (2004) 2328-2367; Fabrizio Cafaggi and Agnieszka
Janczuk, 'Private Regulation and Legal Integration' 12(3) Business and Politics (2010); and J Maria Glover, 'The
Structural Role of Private Enforcement Mechanisms in Public Law' 53 William and Mary Law Review (2012)
1137-1217. As well as in application to antitrust/competition law and policy: Kai Hiischelrath and Sebastian
Peyer, 'Public and Private Enforcement of Competition Law' ZEW Discussion Paper n0.13-029 (April 2013) and
Daniel A. Crane, Keith Klovers, and Adam Speegle, 'Private Antitrust Enforcement: Comparative and Policy
Considerations' in John Duns, Arlen Duke and Brendan Sweeney (eds), Comparative Competition Law (Edward
Elgar 2015) 384-412.
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of time>? and hence requires regular renewals, e.g., in the form of regular appropriations bills.
This important element of the agenda-setting stage therefore is recurring. Stakeholders thus
have an opportunity during every re-authorization and budget appropriation to affect the
structure and substantive content of governance at a fundamental level through engagement
with political principals (e.g., members of legislatures/parliaments).>> This avenue for
stakeholder participation is much less promising at the international level. While traditionally
disregarded stakeholders certainly sometimes succeed with their agenda-setting efforts,>*
opportunities for agenda-setting through regular re-contracting is much less likely for
transnational or global bodies, once they have been established, due to the multiple-principals
problem.>®> Stakeholder voice opportunities during the critical agenda-setting stage are
therefore more limited.

Turning to empirics, the most comprehensive recent comparative analysis, Tallberg et
al.'s study of 50 international organizations and 289 sub-bodies from 1950 and 2010, finds
indeed considerable variation in opportunities for transnational actors' access and participation
across the stages of the policymaking process — in addition to variation across organization
type, time, and issue area.>® Specifically, and consistent with the theoretical observations about
the more limited voice opportunities during the agenda-setting stage, they find that stakeholder
access to global governance bodies is less common during the "policy formulation" (i.e.,
agenda-setting) stage than during monitoring and enforcement.’” - They also find that

52 Even the delegation of authority sometimes has sunset clauses.

53 Among the 34 OECD countries and the European Commission, 94% have requirements to engage stakeholders
in the development of at least some primary laws compared to 97% with requirements to engage stakeholders in
the development of at least some subordinate regulations (OECD, Regulatory Policy Outlook 2018).

5 See, e.g., Jutta Joachim, 'Framing Issues and Seizing Opportunities: The UN, NGOs, and Women's Rights.'
47(2) International Studies Quarterly (2003) 247-274; R Charli Carpenter, 'Setting the Advocacy Agenda:
Theorizing Issue Emergence and Nonemergence in Transnational Advocacy Networks' 51(1) International
Studies Quarterly (2007) 99-120; Wendy H. Wong, Internal Affairs: How the Structure of NGOs Transforms
Human Rights (Cornell University Press 2012); and Helen Margetts et al. Political Turbulence: How Social Media
Shape Collective Action (Princeton University Press 2016).

55 Tim Biithe, The Dynamics of Principals and Agents: Institutional Persistence and Change in U.S. Financial
Regulation, 1934-2003. (Manuscript, Duke University 2005; online at https://ssrn.com/abstract=1796542, last
accessed 11/11/2019); Mattli and Biithe, 'Global Private Governance' (n 17); Daniel L Nielson, Michael J Tierney,
and Catherine E Weaver, 'Bridging the Rationalist-Constructivist Divide: Re-Engineering the Culture of the
World Bank' 9(2) Journal of International Relations and Development (2006) 107-139; Leslie Johns, 'A Servant
of Two Masters: Communication and the Selection of International Bureaucrats' 61(2) International Organization
(2007) 245-275.

56 Tallberg et al., Opening Up (n 20), esp. 75-82. Note that prior studies find that finance (along with national
security) is one of the two policy issue areas where stakeholder participation in least prevalent (Layna Mosley,
'Private Governance for the Public Good? Exploring Private Sector Participation in Global Financial Regulation'
in Helen V Milner and Andrew Moravcsik (eds), Power, Interdependence, and Non-State Actors in World Politics
(Princeton University Press, 2009) 126-146; Christer Jonsson and Jonas Tallberg (eds), Transnational Actors in
Global Governance (Palgrave Macmillan, 2010)). For an even greater historical sweep, Steve Charnovitz's essay
'"Two Centuries of Participation: NGOs and International Governance' (18(2) Michigan Journal of International
Law (1997) 183-286) remains insightful.

57 This finding from their large-N comparative analysis confirms the emphasis put on stakeholder contributions
to monitoring in a wealth of previous single-issue studies. See, e.g., Chi Carmody, 'Beyond the Proposals: Public
Participation in International Economic Law' 15 American University International Law Review (2000)
1321-1346; Ann Marie Clark, Diplomacy of Conscience: Amnesty International and Changing Human Rights
Norms (Princeton University Press 2001); Xinyuan Dai, 'Information Systems in Treaty Regimes' 54(4) World
Politics (2002) 405-436; Tim Bartley, 'Certifying Forests and Factories' 31(3) Politics & Society (2003) 433-464;
Benjamin Cashore, Graeme Auld, and Deanna Newsom, 'The United States' Race to Certify Sustainable Forestry:
Non-State Environmental Governance and the Competition for Policy-Making Authority' 5(3) Business and
Politics (2003) 219-259; Olga Avdeyeva, 'When Do States Comply with International Treaties? Policies on
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stakeholder participation appears less common during the adoption—implementation—
compliance stage and, surprisingly, least common during the "decision-making" (i.e., rule-
making) stage.’®

In what follows, we focus on the rule-making stage, notwithstanding the finding by
Tallberg et al. that opportunities for participation are relatively rare at this stage. We do so for
two reasons. First, given the above-mentioned constraints during the agenda-setting stage of
global governance, the first direct interaction between rule-makers and stakeholders often
occurs in the context of rule development, analysis, drafting, and promulgation. Second, recent
studies suggest that opportunities for participation tend to be well-institutionalized during the
rule-making stage, whereas opportunities for participation during agenda setting,
implementation, and ex post evaluation are less systematic.>

2.3. The Exit Option

Another notable difference between domestic and global regulatory governance concerns the
availability of the exit option: Firms generally have opportunities to "exit" from any particular
national-level jurisdiction's regulatory policy, though this option may be limited to re-locating
to another jurisdiction, closing/selling the business, or — in federal systems, if they allow it —
venue-shopping between different sub-national regulatory regimes.®®. Other stakeholders —
citizens, consumers, civil society organizations — usually have no realistic exit option.

In global governance, the "exit" option can be more or less easily available than in
national-level governance, depending on the comprehensiveness and effectiveness of efforts to
build truly global governance institutions. Where the institutional structure at the global level
is "unitary," resulting in a single, globally encompassing (and effective) set of rules, the "exit"
option is less available than in national-level governance. By contrast, where the institutional

Violence against Women in Post-Communist Countries' 51(4) International Studies Quarterly (2007) 877-900;
Luc W Fransen and Ans Kolk, 'Global -Rule-Setting for Business: A Critical Analysis of Multi-Stakeholder
Standards' 14(5) Organization (2007) 667-684, esp. 6691, 677f; Laurence R Helfer, "Monitoring Compliance with
Unratified Treaties: The ILO Experience' 71(1) Law and Contemporary Problems (2008) 193-217; Magnus
Bostrom and Kristina Tamm Hallstrém, NGO Power in Global Social and Environmental Standard-Setting' 10(4)
Global Environmental Politics (2010) 39-59; Devesh Kapur and Dennis Whittle, 'Can the Privatization of Foreign
Aid Enhance Accountability?' 42(4) NYU Journal of International Law and Politics (2010) 1143-1180; Judith G
Kelley, Monitoring Democracy: When International Election Observations Works, and Why It Often Fails
(Princeton University Press 2012); Jessica F Green, Rethinking Private Authority: Agents and Entrepreneurs in
Global Environmental Governance (Princeton University Press 2014); Timothy D Lytton, 'Competitive Third
Party Regulation: How Private Certification Can Overcome Constraints that Frustrate Government Regulation'
15(2) Theoretical Inquiries in Law (2014) 539-571; Tim Bartley, Rules Without Rights: Land, Labor, and Private
Authority in the Global Economy (Oxford University Press 2018).

58 Other studies also find variation across policy areas and thus implicitly across the stages of the policy process,
given the often issue area-specific different foci of the bodies. Jens Steffek, Claudia Kissling, and Patrizia Nanz
(eds), Civil Society Participation in European and Global Governance: A Cure for the Democratic Deficit?
(Palgrave Macmillan 2008), for instance, find variation in participation opportunities by policy area in a study of
32 cases of civil society participation (access, transparency, responsiveness, and inclusion). Similarly, a recent
OECD survey of 50 international organizations that are engaged in regulatory governance suggests that the mode
of participation varies by the type of international organization activity (e.g., production of technical standards
vs. pure exchange of information); see OECD, Regulatory Co-Operation (n 38).

59 OECD, Regulatory Policy Outlook 2015 (n 42) and Regulatory Policy Outlook 2018 (n 39).

60 Federal or quasi-federal systems might even intentionally offer (some) choice between different policymaking
regimes to encourage experimentation, as the EU has done in allowing corporations above a certain size threshold
to choose between national and European supranational models of incorporation (Orfeo Fioretos, 'The European
Company Statute and the Governance Dilemma' in Sophie Meunier and Kathleen McNamara (eds), Making
History (Oxford University Press, 2007) 157-173 and 'The Regulation of International Corporate Identity' 42(9)
Comparative Political Studies (2009) 1167-1192).
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structure is "plural”, i.e., when two or more international bodies compete to establish the rules
in a given issue area without clear preeminence/hierarchy or an agreed division of labor among
them,®! states and at least some non-state actors may decide to "exit" from a particular set of
rules and the global governance body underpinning it. Specifically, they may disengage (or
not make any use of voice opportunities offered to them) and address the issue in an alternative
international forum.%> Such an option rarely exists in domestic regulatory regimes, except for
federal systems, whereas it is quite common at the international level — though highly
unevenly.®

In light of such variation, we follow Hirschman in treating the availability of exit as a
variable, which enters into the overarching conceptual model through its inverse proportional
relationship with the importance of the global governance body for the stakeholder — as
discussed in section 5.1 below.

3. Toward a Theory of Stakeholder Participation in Global Rule- and
Decision-Making

We are now ready to address the central analytical questions this book seeks to answer: Why
would a global governance body expand voice opportunities for previously disregarded
stakeholders? Under what conditions should we expect such stakeholders to make use of the
new opportunities and actually engage in the process? And under what conditions would we
expect the increased participation to result in an actual increase in the level of influence of
these stakeholders in global governance?

Assuming instrumental and strategic behavior, we might expect a global governance
body to expand opportunities for participation for previously marginalized or excluded
stakeholders if those stakeholders can help the global governance body become or remain
"influential." But what makes inter- and transnational bodies influential? Scholarship on
global governance appears not to have converged on a clear answer to this question yet. Knill
and Bauer, for instance, suggest that a governance body's influence is largely a function of the
"governmental resources" it has at its- disposal.®* In other words, Hood's notion of
governmental [power] resources — nodality, authority, treasure and organization® — derived

! Tim Biithe and Walter Mattli, The New Global Rulers: The Privatization of Regulation in the World Economy
(Princeton University Press 2011), esp. 23-29, 33.

62 Laurence R Helfer, 'Regime Shifting: The TRIPS Agreement and New Dynamics of International Intellectual
Property Lawmaking' 29(1) Yale Journal of International Law (2004) 26-45; Josh Lerner and Jean Tirole, 'A
Model of Forum Shopping' 96(4) American Economic Review (2006) 1091-1113; Marc L Busch, 'Overlapping
Institutions, Forum Shopping, and Dispute Settlement in International Trade' 61(4) International Organization
(2007) 735-761; Karen J Alter, Sophie Meunier, et al., 'Symposium: The Politics of International Regime
Complexity' 7(1) Perspectives on Politics (2009) 13-70; Joseph Jupille, Walter Mattli, and Duncan Snidal,
Institutional Choice and Global Commerce (Cambridge University Press 2013). Errol Meidinger points out that
such a plural structure might make global governance more democratic ('Competitive Supranational Regulation:
How Could It Be Democratic?' 8(2) Chicago Journal of International Law (2008) 513-534), though we do not
anticipate the conditions to be met in contemporary global health and finance governance.

83 Powerful states might even, by threatening to exit (and thus act as spoilers) force changes in existing global
regulatory regimes, see Lipscy, Renegotiating the World Order (n 25); Joost Pauwelyn and Rebecca Hamilton,
'Exit from International Tribunals' 9(4) Journal of International Dispute Settlement (2018) 679-690; Sandra
Lavenex, Omar Serrano, and Tim Biithe, 'Power Transitions and the Rise of the Regulatory State: Global Market
Governance in Flux (Introduction to the Special Issue)' Regulation and Governance, forthcoming.

64 Knill and Bauer, 'International Public Administrations' (n 2), esp. 952-956.

85 Nodality refers to an actor's centrality within its social network, conditional on the extent and density of that
network; authority refers to the perceived legitimacy of the exercise of power; treasure here means literally the
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from the study of domestic public administrations®® may be equally applicable to global
governance bodies. Eckhard and Ege, by contrast, suggest that expertise, authority, and
entrepreneurial leadership are the key drivers of an organization's influence.®’ Studies of the
influence of global bodies in various particular issue areas suggest a multitude of additional
factors. As Christensen and Yeslikagit summarize the current state of affairs: "What
determines [international administrative bodies'] influence is poorly understood and defined."%®

In light of this assessment, we develop in the next three sections three interlinked
sequential models of participation in global governance, which are based on a more minimalist
yet common set of positive political economy assumptions about global governance bodies and
their stakeholders, building on both the global governance literature® and the literature on
stakeholder participation in domestic regulatory rule- and decision-making.”® The combination
of those models allows us to develop one integrated analytical framework for the analysis of
voice opportunities (section 4) and stakeholder influence (section 6) —with the stakeholder
decision of whether to make use of the voice opportunities explicitly theorized as an
intermediate step (section 5). Moreover, we carefully spell out the causal processes and
mechanisms for each step — and propose the notion of "input m throughput legitimacy", i.e.,
the intersection of input and throughput legitimacy, as introduced more fully in section 6.2
below.

4. Opportunities for Stakeholder Voice

Rule- and decision-making processes are often black-boxed or, even when transparent, allow
only very limited input from stakeholders who do not already have an assigned role in the rule-
and decision-making process. The analyses in this book focus on global governance bodies
that have undertaken reforms with the declared purpose of boosting the participation of
stakeholders who have traditionally been marginalized or excluded. While we are primarily
interested in the consequences of these reforms, we also investigate the global bodies' reasons
for undertaking the reforms, on the assumption that understanding the drivers of the expanded
opportunities for stakeholder participation is necessary for understanding the likelihood of
actual engagement and influence in the aftermath of these reforms.

So why would inter- or transnational bodies undertake reforms that increase
opportunities for participation by previously disregarded stakeholders? We start from the
assumption that global governance bodies, as socio-political actors with agency, aim to be

financial resources (not the bases of power in the broader Dahlian sense adopted below); and organization refers
to the efficiency and effectiveness of the governance body's administrative routines and standard operating
procedures.

% See Christopher C Hood, The Tools of Government: Public Policy and Politics (Palgrave Macmillan Publishers
Ltd 1986); Christopher C Hood and Helen Z Margetts, The Tools of Government in the Digital Age (Palgrave
Macmillan 2007).

67 Stefan Eckhard and Jorn Ege, 'International Bureaucracies and Their Influence on Policy-Making: A Review
of the Empirical Evidence' 23(7) Journal of European Public Policy (2016) 960-978.

%8 Christensen and Yeslikagit, 'International Public Administration' (n 2), esp.6.

% We note, in particular, our agreement with Tallberg et al.'s emphasis on governance bodies' "functional demand"
for external resources to solve governance problems and '"strategic legitimation" to mitigate opposition and
legitimacy challenges.

70 In particular, our argument builds (in sections 4 and 6) on DeMenno, 'Rethinking Stakeholder Participation'
(n 35).
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effective.”! We stipulate that being effective requires, first, to develop or choose policies that
are well suited to address the issues at hand, which in turn requires substantial "expertise" (as
discussed in greater detail in section 4.1 below). Global governance bodies might have all the
requisite expertise; if they do not, they might strategically create or expand stakeholder voice
opportunities in the hopes of gaining access to the expertise they do not have. Regardless of
whether a global body has all the requisite expertise "in house" or not, being effective also
requires implementation (and acceptance) of those policies by stakeholders, which in turn
requires policymaking processes that are perceived as "democratically legitimate."’”> In
domestic contexts, administrative law seeks to ensure democratic accountability and
legitimacy.”> In recent years, elements of administrative law have become increasingly
common in the design of global governance institutions, often creating new opportunities for
stakeholder participation in unelected global bodies akin to domestic regulatory agencies.”
More generally, then, the need for greater legitimacy to mitigate implementation challenges is
a second reason why global governance bodies in pursuit of effectiveness might strategically
create or extend stakeholder voice opportunities (as discussed in greater detail in section 4.2
below).

The concern with democratic legitimacy warrants a brief discussion of the debate over
whether (and which) models of domestic democracy (e.g., deliberative, participatory, or direct)
can be meaningfully extrapolated to the global level. A key challenge for this debate is to
define the "demos" for global governance. For domestic governance, this question can
arguably be treated as answered (however imperfectly) by the established national-level
political institutions under which domestic governance takes place. For some, this implies that
transnational democracy is impossible because there is no comparable transnational "demos";
for others, it implies that the conscious formation or construction of a transnational demos must
precede any attempt to establish transnational democracy.”> Yet others either argue that
something like a transnational demos already sufficiently exists or suggest that deepening

"I This assumption is compatible both with Haas' notion of "international organizations as problem solvers" (Ernst
B Haas, When Knowledge is Power: Three Models of Change in International Organizations (University of
California Press 1990), esp. 18ff) and with the notion that they seek to be influential as policymakers (see Tallberg
et al, Opening Up (n 20). Of course, the goal of a particular global body might in a particular instance be achieve
nothing more than declamatory politics; we suggest that giving the appearance of addressing a policy problem
without actually changing anything is merely a (cynical) special case of "effectiveness."

2 On the importance of expertise for the authority of "global governors," see Avant, Finnemore and Sell, 'Who
Governs the Globe?' in Avant et al (n2), 1-31, esp.12f; Sigrid Quack, Law, Expertise and Legitimacy in
Transnational Economic Governance' 8(1) Socio-Economic Review (2010) 3-16; and Annabelle Littoz-Monnet
(ed), The Politics of Expertise in International Organizations: How International Bureaucracies Use and Produce
Knowledge (Routledge 2017). If there is a direct tradeoff between expertise and democracy, rule-makers need to
balance the two, both at the domestic level (see DeMenno, 'Rethinking Stakeholder Participation' (n 35)) at
internationally (see Joost Pauwelyn, Ramses Wessel, and Jan Wouters, 'Informal International Lawmaking: An
Assessment and Template to Keep It Both Effective and Accountable' in Pauwelyn, Wessels and Wouters (eds),
Informal International Lawmaking (Oxford University Press 2012) 500-537, esp. 517f). On the complex
relationship between expertise and democracy, see esp. Frank Fischer, Democracy and Expertise: Reorienting
Policy Inquiry (Oxford University Press 2009).

3 Richard B Stewart, 'The Reformation of American Administrative Law' 88(8) Harvard Law Review (1975)
1667-1813.

4 Kingsbury, Krisch and Stewart, 'The Emergence' (n 35); Richard B Stewart, 'U.S. Administrative Law: A Model
for Global Administrative Law?' 68(3) Law and Contemporary Problems (2005) 63-108; Barr and Miller, 'Global
Administrative Law' (n 35); and Laurence Boisson de Chazournes, Lorenzo Cassidi, and Benedikt Kingsbury
(eds), Symposium on 'Global Administrative Law in the Operations of International Organizations' 6(2)
International Organizations Law Review (2009) 319-666.

5 Dahl, 'Can International Organizations Be Democratic?' (n 19); Fritz W Scharpf, Governing in Europe:
Effective and Democratic? (Oxford University Press 1999).
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democracy at the transnational level is meaningfully possible without it.”® Yet others contest
that the premise upon which seeking further democratization of international institutions is
based—namely, that there is a "democracy deficit"—is false,”” while some argue that
democracy should not be presupposed as the basis for assessing legitimacy in global
governance but rather the basis should be constructed by those affected by the policies of a
given global governance body.”

To cut through this Gordian knot, Bexell, Tallberg, and Uhlin suggest that we instead
consider how key principles of democracy, which are shared across the various models of
democracy, might be applicable globally.” In particular, they identify participation as a means
to increase external accountability and hence democratic legitimacy. Furthermore, as Grant
and Keohane note, the legitimacy of international organizations is evaluated based upon "some
combination of conformity to shared norms and to established law," and there is "increased
agreement that many normative principles inherent in democracy are applicable at the global
level."8" Indeed, Grant and Keohane identify the "right to exercise voice" as one of those
"normative principles inherent in democracy" applicable at the global level.®!

Our causal process model of the creation of opportunities for voice in global rule- and
decision-making, summarized in Figure 2.2 below, takes the dual need for technocratic
expertise and democratic legitimacy into account. We hypothesize that a global governance
body's goal of policy effectiveness (X) leads to the creation of opportunities for stakeholder
voice (Y) through either or both of two causal mechanisms: choosing/designing better policies
(A) and mitigating implementation challenges (B).

4.1. Choose/Design Better Policies

A governance body's ability to choose or design effective policies is a function of its expertise,
including the quality or quantity of the underlying information. While the nature of the
expertise needed for effective policymaking is highly context-dependent, we generally expect
global governance bodies to possess a high degree of "technocratic," analytical expertise by
design. At the same time, stakeholders are often are best positioned to provide key evidence
required to put the technocratic expertise to good use. For example, specific information about
stakeholder needs and what is working (or not) is a critical input for choosing better, more
effective policies. Indeed, some global governance bodies claim to have adopted mechanisms
for greater participation, especially participation by previously marginalized civil society
stakeholders, precisely for this reason.®?

76 David Held, 'The Transformation of Political Community: Rethinking Democracy in the Context of
Globalization' in Ian Shapiro and Casiano Hacker-Cordon (eds), Democracy's Edges (Cambridge University Press
1999) 64-84; Jan Aart Scholte, 'Civil Society and Democracy in Global Governance' 8 Global Governance (2002)
281-304; Patrizia Nanz and Jens Steffek, 'Global Governance, Participation and the Public Sphere' 39(2)
Government and Opposition (2004) 314-335.

"7 Andrew Moravcsik, 'Is There a 'Democratic Deficit' in World Politics? A Framework for Analysis' 39(2)
Government and Opposition (2004) 336-363; Slaughter, New World Order (n 35).

8 Steven Bernstein, 'Legitimacy in Intergovernmental and Non-State Global Governance' 18(1) Review of
International Political Economy (2011) 17-51.

7 Magdalena Bexell, Jonas Tallberg, and Anders Uhlin, 'Democracy in Global Governance' 16(1) Global
Governance (2010) 81-101.

8 Grant and Keohane, 'Accountability’ (n 35), 34f. The authors refer specifically to international organizations
empowered through delegation, but the same criteria should in principle also be applicable when the global
governance body's role is not due to a formal act of delegation.

81 Grant and Keohane, 'Accountability' (n 35), 35.

82 Dingwerth and Nanz, 'Participation' (n 20), 1128; Berman, 'Accordion Governance' (n 2).
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We therefore expect global governance bodies, when faced with a possible information
deficit, to create opportunities for voice, hoping that engagement with previously disregarded
stakeholders will allow them to bolster their internal technocratic expertise and thus
choose/design better policies. In keeping with the bureaucracy literature, we refer to the needed
expertise as "technocratic," but acknowledge that such expertise need not be "technical" in
nature and might encompass a range of political, economic, or social considerations.®’
Therefore, choosing/designing better policies (A) is one mechanism by which the global
governance body’s goal of policy effectiveness (X) might lead to the creation of stakeholder
voice opportunities (Y).

4.2. Mitigate Implementation Challenges

Policy effectiveness is not just a function of selecting and designing theoretically optimal
policies; it also is a function of the willingness of the governed to actually implement those
rules and policies.®* As Pauwelyn et al. note, deficits in accountability and legitimacy of global
governance organizations "not only raise important normative questions but also threaten to
undermine the[ir] regulatory effectiveness."®> Legitimacy (as we will discuss in greater detail
in section 6) matters for effectiveness because, as Max Weber taught us, when decision are
accepted as authoritative and the authority that is exercised in making the decision is
recognized as appropriate and justified, the "targets" of the rule- and decision-making®®
implement and comply voluntarily.” Strikingly, this suggests that fostering stakeholder voice
to increase legitimacy might have elements of both the "logic of consequences" and the "logic
of appropriateness,"®® because it is simultaneously normatively appealing and has instrumental
value to global governance bodies.

Focusing on the instrumental aspect here, we posit that a global governance body's
perceived legitimacy impacts policy effectiveness by affecting the likelihood and quality of
rule adoption or compliance expected for the implementation stage.’®  Stakeholder
participation as the "pragmatic and normative" basis of organizational legitimacy®® may thus
help with policy effectiveness. Therefore, mitigating implementation challenges (B) is the

8 In fact, Neshkova finds in an analysis of EU regulatory policymaking, that the more important strictly technical
knowledge is, the less responsive is the EU to stakeholder input: Milena I Neshkova, 'Salience and Complexity in
Supranational Policymaking: The Case of Subnational Interests' 27(1) Governance (2014) 9-36.

8 There may be an interaction here with policy design in that the best policy is ultimately the one that performs
well in actual implementation rather than only in theory or in the "laboratory," but we do not attempt to model
this interaction for the sake of parsimony.

85 Pauwelyn, Joost, Tim Biithe, Martino Maggetti, and Ayelet Berman, 'Rethinking Stakeholder Participation in
Global Governance' (Framing Paper for the Launch Workshop for the SNIS Project on Rethinking Stakeholder
Participation in Global Governance: What are the Issues? What Works?' Graduate Institute, Geneva, 26-27
February 2015) 5.

8 Tim Biithe, 'Beyond Supply and Demand: A Political-Economic Conceptual Model' in Kevin Davis, Angelina
Fischer, Benedikt Kingsbury and Sally Engle Merry (eds), Governance by Indicators: Global Power through
Quantification and Rankings (Oxford University Press 2012) 29-51, esp. 43-45.

87 Max Weber, Wirtschaft und Gesellschaft: Grundrif3 der verstehenden Soziologie (5th rev and extended ed,
Johannes Winckelmann (ed), Tiibingen: J.C.B. Mohr Verlag Tiibingen 1972 (first published 1921/22)), esp.
122-124.

88 March and Olsen, 'The New Institutionalism' (n 21) and 'Institutional Dynamics' (n 21).

% E.g., Virginia Haufler, The Public Role of the Private Sector: Industry Self-Regulation in a Global Economy
(Carnegie Endowment for International Peace 2001); Bernstein and Cashore, 'Can Non-State Global Governance
Be Legitimate?' (n 21); Tim Biithe, 'Private Regulation in the Global Economy: A (P)Review' 12(3) Business and
Politics (October 2010) 19f. But cf. David Vogel, 'Private Global Business Regulation' 11 Annual Review of
Political Science (2008): 261-282, eps. 268f.

%0 Julia Black, 'Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory Regimes'
2(1) Regulation & Governance (2008) 137-164, 147.
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other mechanism through which a global governance body's goal of policy effectiveness (X)
might lead to the creation of stakeholder voice opportunities (Y).

[ FIGURE 2.2 ABOUT HERE ]

[CAPTION:] Figure 2.2: Why Global Governance Bodies Create Stakeholder Voice
Opportunities

4.3. Operationalizing the Argument: Two Hypotheses about Stakeholder Voice
Opportunities

Figure 2.2 summarizes the argument thus far. Note that, in this model, A and/or B are
individually sufficient to lead to may lead Y.*! From this causal process model, we derive two
operationalized hypotheses related to the incentives of global health/finance governance bodies
to create opportunities for voice (which we will further build upon in section 6 below):

Hiu: A given global governance body will create or expand stakeholder voice opportunities if
it needs the stakeholder input to choose/design better policies.

For Hia, we assume that uncertainty about the effects of a given policy may lead to the
creation of opportunities for voice as a means to choose/design expert policies. As a
consequence, a more complex policy issue might result in a greater concern about policy
choice/design than a relatively simple policy issue, for which the impact can be more easily
forecast. In contrast, it may also be the nature of the global health/finance governance body,
rather than a policy issue, that gives rise to concerns about policy choice or design. For
example, a global governance body facing resource constraints, such as limited internal data
gathering or analysis capabilities, might be more likely to seek external input to address deficits
in its internal information gathering and analysis resources.

Hp: A given global governance body will create stakeholder voice opportunities if it seeks to
mitigate implementation challenges.

For Hig, we assume that potential challenges in implementing a given policy — which,
no matter how efficacious, cannot be effective unless implemented — may lead to the creation
of opportunities for voice. A high degree of uncertainty about the processes of implementation
or high implementer discretion might lead global health/finance governance bodies to create
opportunities for voice to build consensus and enhance democratic legitimacy, in the
expectation that it will increase support for implementation prospectively.®?

4.4. From Voice Opportunities to the Exercise of Voice

Stakeholder participation may be constrained not just by a lack of voice opportunities provided
by the global governance body but also by the stakeholder's own limitations. Some
traditionally disregarded stakeholders surely face few resource and capacity constraints. And
some institutional reforms to boost participation might also boost stakeholders' incentives or
lower their resource constraint at the same time as they introduce new voice opportunities.
Under those conditions, creating, for instance, new modes of participation may be fully
sufficient for a marked increase in actual stakeholder engagement in global governance. Under

°! For a fuller discussion of such alternative causal pathways and their importance for policy analysis, see Tim
Biithe, 'Causal Process Tracing in Multi-Methods Research: Three Provocations' (Unpublished manuscript, Duke
University, 2014).

92 Note that it is also possible that the creation of voice opportunities occurs as a retrospective response to existing
legitimacy challenges, i.e., such opportunities might get disproportionately created where legitimacy is low.
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more common conditions, however, explaining why some reforms lead to an increase in actual
engagement — while others do not — requires asking whether the new voice opportunities
sufficiently help overcome the obstacles and constraints faced by the stakeholders whose voice
the "global governors"®* now supposedly want to hear. We therefore first examine, in section
5, stakeholders' desire and ability to make use of the new opportunities, before we then turn to
the issue of stakeholder influence in section 6.

5. Stakeholder Incentives to Participate

Consistent with the positive political economy approach that we have adopted, we assume that
political-economic actors want to participate in rule- or decision-making processes that affect
them, provided that the expected benefits exceed the costs of doing so. The fruitfulness of this
assumption has been shown, for instance, in the literature on the governance of finance, by
analyses of why firms lobby financial reporting standard-setters.”* = It begs the question,
however, what explains the differences in perceived/expected costs and benefits. In section 4,
we discussed one source of costs: limited or foreclosed opportunities for voice, which arise
from the institutional structure and procedures of the global governance body (such as
membership requirements, non-transparent processes, and decision-making procedures that do
not allow for input from external stakeholders). To understand why stakeholder voice in global
governance might vary even when global governance bodies and processes provide
opportunities for it, we focus on a stakeholder's incentives to make use of voice opportunities
— and specifically the importance of the global governance body for the stakeholder and the
stakeholder's capabilities (or lack of capabilities, which may act as constraints).”> We discuss
these two determinants of stakeholder incentives to participate in turn.

5.1. Importance of the Global Governance Body

A major determinant of a stakeholder's incentives to engage in any particular global body's
governance process is necessarily the salience of the issue(s) governed by this body, which
may vary even among those who see themselves as stakeholders. Private sector firms, business
associations, and civil society groups tend to have more limited, issue-specific concerns than
governments that are supposed to concern themselves with the interests of everyone in their

93 Avant, Finnemore and Sell, Who Governs? (n 2).

4 See Sutton's early study of lobbying vis-a-vis financial reporting standard-setting bodies by firms that are
required to implement the standards (Timothy G Sutton, '"Lobbying of Accounting Standard-Setting Bodies in the
UK. and the U.S.A.: A Downsian Analysis.' 9(1) Accounting, Organizations and Society (1984) 81-95), but also
numerous later studies: Robert J Walker and Peter Robinson, 'A Critical Assessment of the Literature on Political
Activity and Accounting Regulation' 7(1) Research in Accounting Regulation (1993) 3-40; Stephen A Zeff,
'Political Lobbying on Proposed Standards' 16(1) Accounting Horizons (2002) 43-54; Roland Konigsgruber,
'Lobbying bei der Rechnungslegungsstandardsetzung: Ein Literaturiiberblick' 79(11) Zeitschrift fiir
Betriebswirtschaft (2009) 1309-1329; George Georgiou, 'The IASB Standard-Setting Process: Participation and
Perception of Financial Statement Users' 42(2) British Accounting Review (2010) 103-118; and Wei Chern Koh,
'What Drives Firms' Decision to Lobby and Determinants of their Lobbying Positions: Evidence from Firms'
Comment Letter Submissions during FASB's Stock Option Expensing Proposal in 2004' 46(1) International
Journal of Accounting (2011) 1-24.

95 The rather intuitive assumption that participation is, at least in substantial part, a function of these factors is
supported by previous research, such as Klaus Dingwerth, The New Transnationalism: Transnational Governance
and Democratic Legitimacy (Palgrave Macmillan, 2007); Tallberg et al., Opening Up (n 20); Tim Biithe,
'Distributional Consequences of Transnational Private Regulation.' [2013] Duke University Rethinking Regulation
Working Paper 1n0.6 (http://dx.doi.org/10.2139/ssrn.2238100, last accessed 6/30/2020).
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respective countries.’® At the same time, on any particular issue, the stakes might be greater
for more narrowly defined stakeholder groups. Confirming our straightforward intuition about
this motivation for exercising voice, existing research on non-participating as well as
participating stakeholders in various governance processes shows that a stakeholder's
expectation that a particular decision will have few or small effects for the stakeholder is the
strongest determinant of non-participation, whereas expecting dearly held interests to be
affected is an effective predictor of participation.”” But even large developing countries, most
of which until recently were among the excluded or marginalized stakeholders in most global
governance bodies, tend to prioritize some issues over others. In the main international
technical standard-setting bodies, the International Organization for Standardization (ISO) and
International Electrotechnical Commission (IEC), for instance, many developing countries
choose a lower-cost membership category that gives them voting membership in only a handful
of the hundreds of issue-area-specific technical committees where most technical rule-making
takes place rather than full membership that would give them voting membership in all
technical committees.”® And the stakeholder representatives from countries whose
membership category would allow them to exercise the voice option in all committees tend to
be regular participants only in a subset thereof, though in the fora they prioritize, even medium-
sized developing countries' representatives can become important contributors to the rule-
making process.”’

The importance of a given global governance body for any particular stakeholder,
however, is not just a function of the salience of the issue(s) governed by that body but also
should be a function of the structure of global governance for thatissue. Particularly important
in this regard should be the availability of alternative ways of influencing the pertinent global
rules, norms, and practices in a given jissue area.'”” " When alternatives are available,
stakeholders might be able to engage in regulatory (or more generally governance) "forum-"
or "venue-shopping" where stakeholders exit from one governance body to address the issue
in another — the focus of an entire literature in recent years.!”! In the context of achieving a
theoretical understanding of a stakeholder's incentives with respect to any one particular global
governance body, however, this might be better understood as opportunities for "exit" in
Hirschman's sense.!%? We therefore elaborate here on the brief discussion of exit from above.

Biithe and Mattli's distinction between a "unitary" and a "plural" institutional structure
of rule- and decision-making at the international level is key for understanding the role of exit
(options) in this context.!> When the institutional structure at the global level is unitary, i.e.,
when there is a single, globally encompassing (and effective) set of rules or a clear institutional

% Accordingly, the proper names of the non-governmental stakeholders tend to differ from one specific issue to
the next.

7 See, e.g., Christine M Schalow, 'Participation Choice: The Exposure Draft for Postretirement Benefits Other
than Pensions' 9(1) Accounting Horizons (1995) 27-41; Walter Mattli and Tim Biithe, 'Setting International
Standards: Technological Rationality or Primacy of Power?' 56(1) World Politics (2003) 1-42.

%8 Tim Biithe, "Engineering Uncontestedness? The Origins and Institutional Development of the International
Electrotechnical Commission (IEC)' 12(3) Business and Politics (2010).

9 See Biithe, 'Distributional Consequences' (n 95).

100 1 ipscy, Renegotiating the World Order (n 25) puts this characteristic of global governance — the extent to
which there is, for the governance of a given issue, competition among international organization — at the core of
his account of why some 10s adapt rapidly to shifts in the global distribution of power while others 10s change
very little.

101 See Helfer, 'Regime Shifting' (n 62); Lerner and Tirole, 'Forum Shopping' (n 62); Alter, Meunier, et al
'Symposium' (n 62); Busch, 'Overlapping Institutions' (n 62); Jupille et al, Institutional Choice (n 62).

102 See Hirschman, Exit, Voice, and Loyalty (n 31), esp. 21-29.

103 Biithe and Mattli, New Global Rulers (n 61), esp. 23-29, 33; Tim Biithe, 'A Typology of Global Rule-Making'
(Manuscript, Duke Law School, October 2011); Biithe, 'Distributional Consequences' (n 95).
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focal point for adopting or changing the rules, where alternative fora are clearly secondary or
subordinated to it, "exit" does not entail an option to switch to an alternative global governance
body since such alternatives are by definition not available. For most stakeholders, this
effectively takes the exit option off the table. Only powerful stakeholders can (credibly)
threaten exit and thus try to force changes in existing global bodies if their non-participation
has the kind of negative externalities for global governance of the issue that their exit would
effectively make them spoilers.!® For all others, the more the institutional structure of global
governance is unitary and thus devoid of alternative ways to influence an issue area — the more
a particular body is the "institutional focal point"!% for global governance in the issue area —
the more important should be this particular, focal global governance body, and the greater are
the stakeholder's incentives to participate.

Conversely, the more the institutional structure is "plural”, i.e., the more international
bodies compete to establish the rules in a given issue area without clear preeminence of one or
a hierarchy or an agreed division of labor among them, the more readily does it provide
stakeholders with alternative ways of influencing the issue. And the greater the availability of
alternative means of influencing the prevalent global norms and rules in a given issue area, the
lower is the importance of any one particular global governance body in that issue area and the
lesser are the stakeholder's incentives to participate in that particular body's rule-making
process.

5.2. Stakeholders' (Cap)Ability to Participate

Wanting to participate may not suffice. Participation in global governance also requires
material, analytical, and political resources.!?® In other words, the incentives to participate in
a given global governance body should also be a function of the stakeholder's "capabilities" in
the sense of Nussbaum and Sen, i.e., access to what stakeholders need to recognize, articulate,

104 Beth A Simmons, 'The International Politics of Harmonization: The Case of Capital Market Regulation' 55(3)
International Organization (2001) 589-620; David A Singer, Regulating Capital: Setting Standards for the
International Financial System (Cornell University Press 2007); Lipscy, Renegotiating the World Order (n 25);
Pauwelyn and Hamilton, 'Exit' (n 63); Lavenex et al, 'Power Transitions' (n 63). Entrepreneurial stakeholders
might even set up alternative governance arrangements, as regional powers have at times attempted (see, e.g.,
Ruth Ben-Artzi, Regional Development Banks in Comparison: Banking Strategies versus Development Goals
(Cambridge University Press 2016)) and transnational civil society and business actors have demonstrated for
issues ranging from sustainable forestry to corporate social responsibility (CSR); see Green, Private Authority
(n 57)). If successful, such new bodies might ultimately become competitors to the primary body in an existing,
unitary global order.. Much of the concern about the "rise of China" in global governance is precisely about such
attempts to transform a unitary structure of global governance into a plural one (see, e.g., David Shambaugh,
China Goes Global: The Partial Power (Oxford University Press 2013); Michael Mastanduno, 'Order and Change
in World Politics: The Financial Crisis and the Breakdown of the US-China Grand Bargain.' in G John Ikenberry
(ed), Power, Order and Change in World Politics (Cambridge University Press 2014) 162-191; Daniel C Lynch,
China's Futures: PRC Elites Debate Economics, Politics and Foreign Policy (Stanford University Press 2015),
esp. 155-198; Oliver Stuenkel, The BRICS and the Future of Global Order (Lexington Books 2015); Tomas Casas
i Klett and Omar R Serrano Oswald, 'Free Trade Agreements as BRI’s Stepping-Stone to Multilateralism: Is the
Sino—Swiss FTA the Gold Standard?' in Wenxian Zhang, Ilan Alon, and Christoph Lattemann (eds), China's Belt
and Road Initiative: Changing the Rules of Globalization (Palgrave Macmillan 2018) 75-93; Laura Mahrenbach,
'Conceptualizing Emerging Powers.' in Timothy Shaw, et al (eds), The Palgrave Handbook of Contemporary
International Political Economy (Palgrave Macmillan 2019) 217-231; Omar R Serrano Oswald, 'The New
Architects: Brazil, China, and Innovation in Multilateral Development Lending' (forthcoming) Public
Administration and Development). But this option would seem to be open only to the most powerful states.

105 Biithe and Mattli, New Global Rulers (n 61).

106 Biithe and Mattli, New Global Rulers (n 61), esp. ch.3.
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and pursue their own interests.!?’

incentives to participate.

Constraints on a stakeholder's capabilities reduce its

A wealth of existing research underscores the need for material resources to participate
in inter- and transnational governance. While the government of a wealthy country can readily
allocate material resources to ensure participation of national representatives in any forum it
considers important to the national interest,'®® the lack of material resources is a serious
constraint for many stakeholders. For developing countries' governments, retaining the
requisite expertise and sending multiple experts to participate in negotiations is sufficiently
costly that participation in global governance requires prioritization and tradeoffs.!® For non-
governmental stakeholders, the resource constraints might be prohibitive. Bostrom and Tamm
Hallstrom, for instance, show financial resources to be an important determinant of NGO
participation in the transnational governance of social and environmental issues.!!* Biithe and
Mattli find firm size (a widely used proxy for available material resources) to be one of the
most consistent predictors of company involvement in processes of setting standards for global
product and financial markets.!!! Similar findings in other realms of non-state governance!!?
are an important contributor to Mayer and Gereffi's concerns about power inequities in global
private politics.!'>  Resource constraints are not just a matter of a shortage of financial
resources, though financial resources are arguably usable to acquire or otherwise compensate
for a shortage of critical resources. Weetman et al. find lack of time to be an important reason
for non-participation in financial reporting governance.''* This resource constraint is also often
mentioned in interviews and surveys by smaller organizations, including small and medium-

107 See Amartya K Sen, Commodities and Capabilities (Elsevier Science Publishers 1985) and Development as
Freedom (Knopf 1999); Martha Nussbaum, Women and Human Development: The Capabilities Approach
(Cambridge University Press, 2000) and Creating Capabilities: The Human Development Approach (Harvard-
Belknap Press 2011); see also Fabrizio Cafaggi and Katharina Pistor, 'Regulatory Capabilities: A Normative
Framework for Assessing the Distributional Effects of Regulation 9(2) Regulation and Governance (2015)
95-107.

198 Daniel W Drezner, All Politics Is Global: Explaining International Regulatory Regimes (Princeton University
Press 2007). Indeed, a recent paper suggests that states and non-state actors who are willing to offer financial
resources to global bodies may be able to gain substantial influence over their agenda and decisions: Cecilia
Cannon and Thomas Biersteker, 'Losing Control of International Organizations: When Member States Refuse to
Put Their Money Where Their Mouth Is' (Paper presented at ECPR, September 2019).

109 Biithe, 'Engineering Uncontestedness?' (n 98). Direct costs of participation are all the more constraining the
more "participation in negotiations" requires regular in-person attendance at a series of meetings, often held all
over the globe over several years. Under those conditions, offering (for instance) a financially constrained
stakeholder "free" observer status for committee meetings may be good declamatory politics but bad for boosting
actual participation Some global governance bodies have attempted to address such constraints, for instance by
introducing the option to hold virtual meetings of technical committees to reduce the travel expenses associated
with participation, which lowers organizationally controlled barriers to participation and stakeholder resource
constraints at the same time. Scheduling committee-level negotiations as extensions to major meetings already
attended by many resource-constrained stakeholders is another option. But there appear to be limits to such
"technological" and logistic solutions, most of which are too recent to allow conclusive assessments.

119 Magnus Bostrém and Kristina Tamm Hallstrom, NGO Power in Global Social and Environmental Standard-
Setting' (November 2010) 19(4) Global Environmental Politics 39-59.

1 Mattli and Biithe, 'Setting International Standards' (n 97); Biithe and Mattli, New Global Rulers (n 61).

112 See, e.g., Robert K Larson, 'Corporate Lobbying of the International Accounting Standards Committee' 8(3)
Journal of International Financial Management and Accounting (1997) 175-203.

113 Frederick W Mayer and Gary Gereffi, 'Regulation and Economic Globalization: Prospects and Limits of
Private Governance' 12(3) Business and Politics (October 2010).

114 Pauline Weetman, Elizabeth S Davie, and William Collins, 'Lobbying on Accounting Issues: Preparer/User
Imbalance in the Case of the Operating and Financial Review' 9(1) Accounting, Auditing & Accountability Journal
(1996) 59-76.



sized firms that cannot afford (or for other reasons do not have) a designated standards
manager, government relations officer, etc.!!>

Analytical resources likewise are key for participation in global governance.!'® As
discussed by Cafaggi and Pistor,!!” having (or being able to gain) an expert understanding of
the issue is often critical to the empowering capabilities — in the sense of Sen and Nussbaum —
that allows stakeholders to recognize what's at stake, articulate their self-interests in global
governance, and devise a strategy to pursue those interests. Without such expertise-based
capabilities, stakeholders are not really in a position to make use of voice opportunities — or
engage in other forms of political behavior.!!® In regulatory governance, moreover, expertise
is not only an important source of authority, it is often literally required to have a voice in the
process, because much of the discussion is conducted in very technical language, as shown in
empirical analyses across numerous specific issue areas.!!”

Finally, there is the issue of political resources: Major states (and maybe a few very
large multinational firms), which control a large share of the global market for a particular
product or a large share of a particular type of activity, might be able to get others to pay
attention to them merely because the risk that their unilateral norm-deviant behavior would
pose to global rules for the given issue area.'?® All others — i.e., almost everyone, most of the
time — need to collective action capacity to be credible in the political sphere. The capacity to
undertake collective action has of course been long known as an important enabler or constraint

15 B o, Biithe and Mattli, New Global Rulers (n 61).

116 Haas, When Knowledge Is Power (n 71); A Claire Cutler, Virginia Haufler, and Tony Porter (eds), Private
Authority and International Affairs (State University of New York Press 1999).

17 Cafaggi and Pistor, 'Regulatory Capabilities' (n 107).

118 Here again, reforms can boost stakeholder's (cap)ability at the same time, for instance, by combining a rule-
change that has the stated purpose of facilitating input from non-technical-expert stakeholders with the
introduction of a technical assistance program for previously marginalized stakeholders. We would expect such
a program to make a real difference (increasing actual stakeholder voice) if it helps the non-expert stakeholders
more fully understand the structure and standard operating procedures of the organization or allows them to gain
technical background information for the items on the agenda.

119 Magnus Bostrom and Kristina Tamm Hallstrom, 'Organising the Process of Standardization' in Nils Brunsson
(ed), A World of Standards (Oxford University Press 2000) 85-99; Leonardo Martinez-Diaz, Private Expertise
and Global Economic Governance: The Case of International Accounting Standards 1972-2001 (M.Phil. Thesis,
Oxford University, 2001); Mattli and Biithe, 'Setting International Standards' (n 97); Frédérique Dé¢jean, Jean-
Pascal Gond, and Bernhard Leca, 'Measuring the Unmeasured: An Institutional Entrepreneur Strategy in an
Emerging Industry' 57(6) Human Relations (2004) 741-764; Sebastian Botzem and Sigrid Quack, 'Contested
Rules and Shifting Boundaries: International Standard-Setting in Accounting' in Marie-Laure Djelic and Kerstin
Sahlin-Andersson (eds), Transnational Governance: Institutional Dynamics of Regulation (Cambridge University
Press 2006) 266-286; Ben Thirkell-White, 'Private Authority and Legitimacy in the International System' 20(3)
International Relations (2006) 335-342; Pavel Castka and Michaela A Balzarowa, 'The Impact of ISO 9000 and
ISO 14000 on Standardization of Social Responsibility: An Insider Perspective' 113(1) International Journal of
Production Economics (2008) 74-87; Abbott and Snidal, 'Governance Triangle' (n 44); Biithe, 'Engineering
Uncontestedness?' (n 98); Christopher Humphrey and Anne Loft, 'Moving Beyond Nuts and Bolts: The
Complexities of Governing a Global Profession through International Standards' in Stefano Ponte, Peter Gibbon
and Jakob Vestergaard (eds), Governing Through Standards: Origins, Drivers and Limitations (Palgrave
Macmillan 2011) 102-129; Yates and Murphy, Engineering Rules (n 22). Note that expertise can also shield the
regulator from being criticized for deviating from prescriptions of democratic governance for input and throughput
legitimacy, which might be functionally useful but of course can also be problematic without strong mechanisms
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in domestic politics and domestic governance.!?! The ability to overcome collective action

problems is likely to be even more important in global governance, where the number of
individual stakeholders is often much larger, the value of being able to credibly speak for many
is even greater, and the expenses that may need to be shared are likely even higher (requiring
collective action just to be politically sustainable).!?? At the same time, traditionally
marginalized stakeholders are likely to face more severe collective action problems in global
governance, though those problems can arguably be overcome with the help of suitable
institutional arrangements.'?* In sum, we would expect the capacity to engage in collective
action to be an important enabler of (and the absence of such capacity an important constraint
on) participation in global governance.

5.3. Operationalizing the Argument: Five Hypotheses about Stakeholder Participation

We summarize the above discussion in Figure 2.3:

[ FIGURE 2.3 ABOUT HERE ]
[CAPTION:] Figure 2.3: Stakeholder Incentives to Make Use of Voice Opportunities

From the discussion, we can derive five operationalized hypotheses about the conditions under
which we would expect a stakeholder to want to make use of the voice opportunities provided
by a given global governance body:

H>i: The greater the salience of the issue area for a stakeholder, the more likely is the
stakeholder’s actual engagement.

H>ii: The greater a stakeholder's access to alternative ways of influencing the issue area, the
less likely is the stakeholder's actual engagement.

H>iii: The scarcer the stakeholder's material resource (especially financial resources and
time), the less likely is the stakeholder's actual engagement.

H>iv: The scarcer the stakeholder's analytical resources (especially pertinent expertise), the
less likely is the stakeholder's actual engagement.

H>,: The scarcer the stakeholder's political resources (especially collective action capacity),
the less likely is the stakeholder's actual engagement.
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6. Stakeholder Influence

Having established the conditions under which global governance bodies might expand voice
opportunities— and the conditions under which we would expect traditionally disregarded
stakeholders to make use of those voice opportunities, resulting in an actual increase in
stakeholder participation — we can now consider the conditions under which stakeholders might
not just exercise voice but also influence in global governance.'?*

It is by no means a given that stakeholders, especially long excluded or marginalized
stakeholders, can leverage having gained a "voice" or a "seat at the table" into influence.
Theoretically, we would expect entrenched interests to resist changes that diminish their
privileged position — in global governance!? just as in other spheres of world politics.!2®
Empirically, representatives of developing countries in various global governance bodies have
reported finding it difficult to gain traction, even after they start to participate regularly.!?” And
Kwok and Sharp's study of rule-making in the International Accounting Standards
Committee/Board suggest that among private interests, too, gaining recognition as a
stakeholder and even regularly participating in the transnational rule-making body's meetings,
is no guarantee that the stakeholder's interests will be considered.'”® Diir and de Biévre
likewise report: "A survey of NGOs and business groups as well as two in-depth case studies
on the negotiations concerning the EU's Economic Partnership Agreements and the EU's policy
on access to medicines in developing countries [...] show that although NGOs have gained
access to policy-makers, they have largely failed to shift policy outcomes in their favour."!?

Why some stakeholders appear to be at times quite unable to exert any influence in
global governance whereas others seem to gain considerable leverage is still an under-
researched question. As Tallberg et al. summarize it: "Why are NGOs sometimes successful
in influencing political decisions in global governance and sometimes not? [...] Existing
research on this topic offers anything but a conclusive answer... The literature is rich in
hypothesis-generating case studies... but poor in comparative assessments of influence across
different types of [stakeholders], IOs and issue areas."!3°

124 We use influence here in the broad sense of affecting the outcome, not necessarily achieving an outcome that
fully satisfies the stakeholders, given their preferences.

125 B g., Grigorescu, Normative Pressures (n 20); Lipscy, Renegotiating the World Order (n 25).

126 The classic study here is Robert Gilpin, War and Change in World Politics (Cambridge University Press 1981).
127 See, e.g., Vinod Rege, Shyam K Gujadhur, and Roswitha Franz, Influencing and Meeting International
Standards: Challenges. for Developing Countries (UNCTAD/WTO International Trade Center and
Commonwealth Secretariat 2003); Spencer Henson, Rupert Loader, Alan Swinbank, and Maury Bredahl, 'How
Developing Countries View the Impact of Sanitary and Phytosanitary Measures on Agricultural Exports' in
Merlinda D. Ingco and L. Alan Winters (eds), Agriculture and the New Trade Agenda (Cambridge University
Press 2004) 359-375; John S. Wilson and Tsunehiro Otsuki, Standards and Technical Regulations and Firms in
Developing Countries (Preliminary World Bank Working Paper, June 2004); HeeJin Lee and Sangjo Oh, 'The
Political Economy of Standards Setting by Newcomers: China's WAPI and South Korea's WIPI' 32(9-10)
Telecommunications Policy (2008) 662-671.
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of Public Policy (2007) 79-101, 79. Similarly, see Robert K Larson and Sara York Kenny, 'Developing Countries'
Involvement in the IASC's Standard-Setting Process' 11(s1) Advances in International Accounting (1998) 17-41;
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Emerging Economies' 6(1) Business Review (2011) 9-25.
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To advance our understanding of the aftermath of global governance reforms, we
develop a causal process of model of possible stakeholder influence, conditional on their actual
participation.!3! This model, building on the model developed in section 4 and extending
DeMenno's model of participation in domestic rulemaking,'*? assumes that stakeholders prefer
a policy choice and outcome (Y') more in line with their preferences, relative to the baseline
outcome that would have obtained absent engagement and influence. For a global governance
body seeking to enhance or maintain policy effectiveness, the preferred policy choice and
outcome (Y') embodies technocratic expertise and is reached through processes that are
perceived to be legitimate. We hypothesize that the causal mechanisms, through which
stakeholder participation-with-influence can enhance a global governance body's technocratic
expertise and democratic credentials, and in turn influence policy choices and outcome (Y"),
are policy learning (A'") and process legitimacy (B'), respectively.

[ FIGURE 2.4. ABOUT HERE ]
[CAPTION:] Figure 2.4: Why Global Governance Bodies May Allow Stakeholder Influence

6.1. Policy Learning

Stakeholder voice can enable policy learning — understood here as a "change in [policy-
relevant] beliefs [...] or the development of new beliefs, skills or procedures as the result of
the observation and interpretation of experience"!*? - if the stakeholder provides technical or
political information that the global governance body would not otherwise have. Specifically,
stakeholders' specialized expertise can mitigate uncertainty regarding the substantive and
distributional effects of available policy choices. Providing opportunities for stakeholder
voice, to which stakeholders respond with increased engagement in global governance,
provides a mechanism to collect this otherwise highly diffuse information from stakeholders,
motivating Stevenson's claim about the "epistemic superiority" of participatory governance
that promotes diversity of inputs.!3* Such epistemic superiority, however, is conditional on
global governance bodies' ability to recognize it. As Haas and Haas put it: "The capacity to
learn is based on the willingness to make use of available (or obtainable) knowledge."!*

While it is frequently observed that a "symbiotic" relationship exists between resource-
constrained regulatory agencies and technically-expert and/or well-resourced interest
groups, !¢ some have noted that it is especially the historically under-voiced stakeholders that

131 The outcome of the political process depicted in Figure 2.2 thus becomes the initial causal trigger for the
process depicted in Figure 2.4.
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may be able to provide critical "situated" or "local" knowledge.!*” This includes, critically,
"information about impacts, problems, enforceability, contributory causes, unintended
consequences, etc." based upon "lived experience in the complex reality" into which policies
are implemented.!*® Such information is often highly diffused among diverse stakeholders,
and it may therefore be exactly the traditionally disregarded stakeholders who are best
positioned to provide such knowledge.!*

The second form of policy learning involves the provision of political information,
mitigating uncertainty regarding the distributional effects of policy choices. This kind of
policy learning is concerned with both information about who the stakeholders are, which ones
would be impacted by the policy (non)decision, and which stakeholders are most likely to
support or oppose any particular policy choice, given how preferences are distributed among
those stakeholders. Stakeholders provide political information by identifying the relevant
actors'®’ and by signaling the degree of opposition or support for a proposed action or
inaction.!#!

Technical and political information might in fact reinforce each other in allowing the
global governance body to achieve greater policy effectiveness through learning: Political
information enables global governance bodies to engage in hedging strategies and place
different relative weights on the technical information received from different stakeholders if
there is genuine uncertainty (i.e., wide confidence intervals) and the technical information
received from different stakeholders in cases where there are conflicts over scientific or
technical aspects of the issue.
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In sum, policy learning (A') enhances technocratic expertise by reducing technical and
political uncertainty. Specifically, technical information (A'1) enhances technocratic expertise
by mitigating agency uncertainty regarding the substantive effects of a policy while political
information (A"2) mitigates uncertainty regarding the distributional effects of a policy. In this
model, the provision of technical information (A'i) and/or political information (A'2) may
enable policy learning (A'); the relative importance is dependent upon the baseline of the global
governance body.

6.2. Process Legitimacy

We use the term "process legitimacy" to refer to stakeholders' assessment of the legitimacy of
an entire rule- and decision-making process. We assume that, to meet the expectations of
"democratic legitimacy," a global governance body must allow for a certain level and quality
of stakeholder participation, though it need not go as far as achieving the ideal of "deliberative
democracy" (and it rarely if ever does at the global level).!*? To gain a better understanding
and make process legitimacy analytically tractable, we distinguish between input, output, and
throughput legitimacy.

Recent scholarship on the democratic legitimacy of governance processes has
emphasized what Vivien Schmidt has called "throughput legitimacy," i.e., the legitimacy of
"what goes on between the input and output."!** As Schmidt notes, throughput legitimacy
comes in "many guises,"!'* and many of its elements have been previously discussed, though
without having been recognized in their conceptual unity until she introduced the notion of
throughput legitimacy. In the literature on global governance, the notion of throughput
legitimacy may be said to have its most direct predecessors in Kingbury, Krisch, and Stewart's
(overwhelming procedurally focused) work on "global administrative law"!*> and in Michael
Ziirn's discussion of the interest mediation elements of different "negotiation systems" in
"democratic governance beyond the nation state,"!%¢ as well as his analyses of the mechanisms
of decision-making through which international institutions — often very effectively — solve
problems of inter-national collisions of law and regulations in a highly interdependent world.!*’

In democratic contexts, throughput legitimacy refers to the democratic qualities of the
procedures through which the various inputs into a rule- or decision-making process are
transformed into the ultimate policy choice or outcome. Specifically, high throughput
legitimacy is generally thought to require that (i) the full range of voices that provide input are

142 See Diana C Mutz, Hearing the Other Side: Deliberative versus Participatory Democracy. (Cambridge
University Press 2006); Charlotte Dany, 'Civil Society Participation under Most Favorable Conditions: Assessing
the Deliberative Quality of the WSIS' in Steffek, Kissling and Nanz (eds), Civil Society Participation (n 58):
53-70; Kissling and Steffek, 'CSOs' (n 46); James Fishkin, When the People Speak: Deliberative Democracy and
Public Consultation (Oxford University Press 2009); Antonio Floridia, 'Beyond Participatory Democracy,
Toward Deliberative Democracy: Elements of a Possible Theoretical Genealogy' 44(3) Rivista Italiana Di Scienza
Politica (2014) 299-326; Stephen Elstub, 'Deliberative and Participatory Democracy' in André Bachtiger, John S
Dryzek and Jane Mansbridge (eds), Oxford Handbook of Deliberative Democracy (Oxford University Press 2019)
187-202.

43 Vivien A Schmidt, 'Democracy and Legitimacy in the European Union Revisited: Input, Output and
Throughput' 61(1) Political Studies (2013) 2-22, 14.

144 Schmidt, 'Democracy and Legitimacy' (n 143), 3.

145 Kingsbury, Krisch and Stewart, 'The Emergence' (n 35).

146 Michael Ziirn, 'Democratic Governance Beyond the Nation State' 6(2) European Journal of International
Relations (2000) 183-221, esp. 192-195, 202ff.

147" As Ziirn points out, in doing so, international institutions might create new legitimacy problems (‘Global
Governance and Legitimacy Problems' 39(2) Government and Opposition (2004) 260-287, esp.272-274),
resulting in his call for moving "from executive to societally backed multilateralism" (Ziirn, 'Global Governance',
285fY).



given serious consideration during the decision-making process, for instance in an iterative
process of "engagement with stakeholders",'*® and (ii) the process of drafting and adopting
rules and decisions is transparent or "open" to scrutiny by stakeholders, so as to allow them to
hold their representatives and the decision-makers accountable,' all the while (iii) assuring
efficacy in the sense that the governance body must still be able to arrive at decisions that are
jointly binding.'>° Throughput legitimacy is thus closely related to the notion of "procedural

justice," i.e., the perceived justness of the processes that generate a given rule or decision.!>!

Schmidt, as well as democratic theorists such as Wolfgang Merkel,!>? emphasize the

distinctiveness and analytical separability of throughput legitimacy from input legitimacy,
defined by Scharpf as "government by the people."!>* Emphasizing the distinctiveness is, of
course, important for clarity in the development of a new concept,!>* but we see throughput
legitimacy as necessarily linked to input legitimacy. Input legitimacy refers to how well the
institutional mechanisms for providing input into public policymaking reflect the full range of
citizens' genuine preferences.!> When scholars who focus on politics and policymaking at the
national level seek to assess input legitimacy, they often start by examining the means through
which citizens grant (or consent to the exercise of) authority to the legislative and executive
branch of government — assuming a logic of representative democracy that seems predestined
to portray global governance as less legitimate.!® A more meaningful approach for the
comparative assessment of policymaking at different levels of aggregation (which also results
in most global governance bodies appearing deficient but not necessarily so) may be to focus
on the full range of means available to stakeholders to articulate and communicate their
preferences, i.e., to provide input into the rule- and decision-making process. Ensuring that a
(more) comprehensive set of stakeholders has the opportunity to participate — by expanding
their voice opportunities — is supposed to address exactly this understanding of input
legitimacy.!’

148 Schmidt, 'Democracy and Legitimacy' (n 143), esp. 3, 14f.

149 Schmidt, 'Democracy and Legitimacy' (n 143), 15f. This requires stakeholders to be well informed (or at least
have ready access to information) about the rule- and decision-making processes; see Adrienne Héritier,
'Composite Democracy in Europe: The Role of Transparency and Access to Information' 10(5) Journal of
European Public Policy (2003) 814-833.

150 Schmidt, 'Democracy and Legitimacy' (n 143), 6, 16f.

151 Tom R Tyler, Why People Obey the Law (Princeton University Press 2006), 5.

152 See, e.g., Sascha Kneip and Wolfgang Merkel, 'Demokratische Legitimitit: Ein theoretisches Konzept

in empirisch-analytischer Absicht' ("The Idea of Democratic Legitimacy') in Sascha Kneip, Wolfgang Merkel and
Bernhard Wessels (eds), Legitimationsprobleme der Demokratie in Deutschland (Springer 2020) 25-55.

153 Scharpf, Governing in Europe (n 75), 6; emphasis added.

154 Giovanni Sartori, 'Concept Misformation in Comparative Politics' 64(4) American Political Science Review
(1970) 1033-1053; David Collier and Steven Levitsky, 'Democracy With Adjectives: Conceptual Innovation in
Comparative Research' 49(3) World Politics (1997) 430-451; Robert Adcock and David Collier, 'Measurement
Validity' 95(3) American Political Science Review (2001) 529-546; Gary Goertz, Social Science Concepts: A
User's Guide (Princeton University Press 2006). See also Mark Bevir and Asaf Kedar, 'Concept Formation in
Political Science: An Anti-Naturalist Critique of Qualitative Methodology' 6(3) Perspectives on Politics (2008)
503-517.

155 Fritz W Scharpf, Demokratietheorie zwischen Utopie und Anpassung (Universititsverlag Konstanz 1970);
Scharpf, Governing in Europe (n 75).

156 Key questions then are: How free, fair, and contestable are the elections? How well does the electoral system
ensure that the full range of citizen preferences are represented in the legislature? Is the government (executive)
subject to regular confirmation or change by citizen in an orderly majoritarian, non-violent process? See Kneip
and Merkel, 'Democratic Legitimacy' (n 152), 30-33.

157 See, e.g., the discussion of transnational civil society consultation as generating input legitimacy in Steffek,
Kissling, and Nanz, 'Civil Society Participation' (n 58).
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We label this element of our model "input M throughput legitimacy" to convey that we
see input and throughput legitimacy not as additive but as inherently linked in such a way that
it is mathematically the lesser of the two which determines their joint effect. Inclusive,
transparent, accountability-assuring, and highly efficacious procedures, which as such should
result in high throughput legitimacy, are worthless for overall democratic legitimacy if the
inputs into the process are, for instance, restricted to a privileged few. On the flipside, input
without throughput amounts to '"non-decisional participation,"!*® i.e., voice without
influence.!>® Moreover, corrupt, power-abusing, and oppressive/coercive practices that violate
throughput expectations delegitimize governance — no matter how high the input legitimacy of
the governance institutions.!®® And they reduce "input N throughput legitimacy" even if the
policy outcome does not notably suffer.!®!

The third distinct form or legitimacy is output legitimacy, defined by Scharpf as
"government for the people."!®? It is a function of whether policy choices and outcomes are
perceived to be in the interest of those whom they affect, i.e., whether the effect of rules or
policies that are selected is in the public interest. In a domestic democratic context, this is
generally understood to require at a minimum serving the interests of the majority without
violating basic rights of any minority and maybe while also meeting certain requirements of
distributive justice. Determining what output legitimacy would "objectively" require in global
governance is much harder,'® but since we are here not in fact concerned with what Buchanan
and Keohane called the [objective] "normative legitimacy" but rather perceived legitimacy,'%*
it may suffice to simply ask whether the policy choices and their consequences are perceived
by stakeholders as addressing their problems and serving their needs.

Stakeholder participation promotes output legitimacy if it involves not only providing
opportunities to voice one's concerns and preferences, but also enables stakeholders to
influence policy (resulting in participation-with-influence). Thus, output legitimacy relates to
"decisional participation"!%> — j.e., having "a role in the making of decisions by an
organization," e.g., by having a vote (though a governance body might be responsive to a

158 Stewart, 'Remedying Disregard' (n 1), 214.

159 The distinction matters for the analyses in this book, inter alia, because non-decisional participation may suffice
if the goal is only to solicit information so as to allow policy learning, but it is insufficient if the goal is to boost
legitimacy.

160 Schmidt, 'Democracy and Legitimacy' (n 143), 3, 9. Some studies suggest that input legitimacy is sufficient
to achieve legitimacy for the entire policymaking process; see, e.g., Chris Ansell and Alison Gash, 'Collaborative
Governance in Theory and Practice' 18(4) Journal of Public Administration Research and Theory (2008) 543-571;
Ian Ayres and John Braithwaite, Responsive Regulation (Oxford University Press 1992); Cary Coglianese,
Heather Kilmartin, and Evan Mendelson, "Transparency and Public Participation in the Federal Rulemaking
Process: Recommendations for the New Administration' 77(4) George Washington Law Review (2009) 924-972.
Even these studies, however, suggest that it is necessary for such input to be inclusive of the full range of affected
stakeholders and not just at the moment when preferences are first "voiced," thus implicitly incorporating an
element of throughput legitimacy, consistent with the notion that legitimacy is constituted by those affected by a
given organization (Bernstein and Cashore, 'Can Non-State Global Governance Be Legitimate?' (n 21); Bernstein,
'Legitimacy' (n 78)).

161 Policy choice and outcomes might not discernibly suffer because, for instance, an individual politician
personally enriching him- or herself as such tends to have little discernible effect on the overall government
budget.

162 Scharpf, Governing in Europe (n 75), 6.

163 For a discussion of the feasibility of a "global public interest," see Jens Steffek, 'The Output Legitimacy of
International Organizations and the Global Public Interest' 7(2) International Theory (2015) 263-293.

164 Allen Buchanan and Robert O Keohane, 'The Legitimacy of Global Governance Institutions' 20(4) Ethics &
International Affairs (2006) 405-437, esp. 405. Buchanan and Keohane discuss what we call perceived legitimacy
under the label "sociological legitimacy."

165 Stewart, 'Remedying Disregard' (n 1), 213.



stakeholders' preferences without granting them a decisional role). It also relates to
"distributive justice," i.e., the perceived justice of an outcome, as contrasted with procedural
justice, i.e., the perceived justness of the process that generates a rule or decision.!'®¢

Although not an explicit focus of our model, it should be noted that several feedback
loops may exist in the causal process depicted in Figure 2.4. For example, participation may
enable the participating stakeholders to better understand, and possibly appreciate, the policy
objectives, thereby making it easier for them to implement or work with the resulting rules or
decisions. '¢7 Thus, participating stakeholders might engage in a form of "policy learning" that
mitigates implementation challenges via improved compliance. Similarly, rule- and decision-
making processes deemed legitimate may engender greater support for derivative policies. '8
Improved perceptions of output legitimacy, in turn, may both enhance the likelihood of
compliance (i.e., mitigating implementation challenges) and affect the distribution of
preferences among stakeholders (i.e., political information).

In sum, input N throughput legitimacy (B'1), enhances perceived democratic legitimacy
by assuring stakeholders that they have a real opportunity to access the rule--and decision-
making process. Output legitimacy (B') enhances perceived democratic legitimacy by
assuring stakeholders of bureaucratic responsiveness. = For any single interaction, we
hypothesize that input M throughput legitimacy (B'1) and/or output legitimacy (B'2) may enable
process legitimation (B'). However, across multiple interactions, we hypothesize output
legitimacy (B'2) becomes a necessary condition, as the perceived legitimacy associated with
the opportunity to exercise voice is eroded by evidence of a persistent inability to have any
influence over policy.

6.3. Operationalizing the Argument: Two Hypotheses about Stakeholder Influence

Figure 2.5 brings together the two causal process models presented in Figures 2.2 and 2.4, i.e.,
the stages of our analytical framework during which primary agency rests with the global
governance body. Both models are based on the claim that policy effectiveness is a function
of the design (or choice) as well as the implementation of a given policy. The figure then
depicts how a global governance body's pursuit of policy effectiveness can lead to the creation
of voice opportunities and how stakeholder exercise of voice (i.e., actual engagement), in turn,
can lead to influence through policy learning and/or process legitimacy. The left-hand side of
Figure 2.5 addresses the first question (discussed in greater detail in section 4): Under what
conditions should we expect increased voice opportunities for previously disregarded
stakeholders in a given global governance body? The right-hand side of Figure 2.5 addresses
the question: Given those traditionally marginalized or excluded stakeholders' actual
engagement in the global governance body (using the increased opportunities), under what
conditions should we expect those stakeholders to have influence?

This conceptualization of how stakeholder participation can promote technocratic
expertise and perceived democratic legitimacy in global rule- and decision-making processes

166 Tyler, Why People Obey (n 151), 5.

167 Thomas C Beierle and Jerry Cayford, Democracy in Practice: Public Participation in Environmental Decisions
(Resources for the Future Press 2002); Steven P Croley, Regulation and Public Interests: The Possibility of Good
Regulatory Government (Princeton University Press 2008); Haufler, Industry Self-Regulation (n 89); John J
Kirton and Michael J Trebilcock (eds), Hard Choices, Sofi Law: Voluntary Standards in Global Trade,
Environment and Social Governance (Ashgate 2004); Susan L Moffitt, Making Policy Public: Participatory
Bureaucracy in American Democracy (Cambridge University Press 2014).

168 Eric Biber and Berry Brosi, 'Officious Intermeddlers or Citizen Experts-Petitions and Public Production of
Information in Environmental Law' 58 UCLA Law Review (2010) 322-395.
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results in the following operationalized hypotheses about stakeholder influence in global rule-
and decision-making processes:

Hsy: Assuming Ha, a participating stakeholder will be able to influence policy choices and
outcomes if the stakeholder can enable policy learning through the provision of technical
and/or political information.

For Hsa, we assume that the global governance body has expanded stakeholder voice
opportunities in rule- and decision-making to promote technocratic expertise through policy
learning. It follows from A'i that the provision of what we have called technical information,
particularly information that is novel, should enable participating stakeholders to be influential.
Alternatively (following the logic of A'2) the ability to provide political information — which
in turn might be a function of the identity of the participant, which might give a stakeholder
situational importance or knowledge — should enable the participating stakeholders to exercise
influence.

Hsp: Assuming H;p, a participating stakeholder will be able to influence policy choices and
outcomes if its participation promotes process legitimation through increased
input M throughput and/or output legitimacy.

For Hsg, we assume that the global governance body has expanded stakeholder voice
opportunities in rule- and decision-making to promote democratic legitimacy through
enhanced process legitimacy. Participation may be particularly likely to influence policy
choices and outcomes when it balances interest representation, thereby improving/increasing
input legitimacy. Raising input N throughput legitimacy, moreover, may require granting
decisional participation opportunities, which, by granting leverage, increases the likelihood of
influence. Finally, to shift perceptions of output legitimacy, participation needs to enhance
bureaucratic responsiveness and thus give the stakeholder a chance to influence policy choice
and outcomes, without necessarily giving the stakeholder a decisional role.

[ FIGURE 2.5 ABOUT HERE ]
[CAPTION:] Figure 2.5: Integrated Causal Process Model for Global Governance Body

7. Conclusion

Stakeholder participation requires global governance bodies to make such participation
possible and meaningful, as well as stakeholder ability and willingness to participate. In this
chapter, we have developed a conceptual and theoretical positive political economy model of
the conditions under which a global governance body might allow and possibly even seek
expanded participation, even if the global governance body has no intrinsic normative
commitment to stakeholder participation. The model also identifies stakeholder incentives
(and constraints) to participate. This model will serve as the analytical framework for the
empirical analyses in parts II and III of the book, focused on finance or health governance,
respectively.

In developing the model, we have distinguished between two ideal-typical components
of participation: voice [opportunities] and influence. The distinction is important to understand
the political dynamics of recent and ongoing changes in global governance. Many institutional
reforms in global governance, for instance, provide traditionally disregarded stakeholders with
opportunities to have a strictly non-decisional role. Seemingly designed to allow stakeholders
to articulate their preferences and objections, these voice-only opportunities may be good



declamatory politics but are unlikely to result in any changes in policy choices or outcomes —
unless the global governance body also seeks to increase its democratic legitimacy through
enhanced responsiveness-based output legitimacy.

Our model posits, specifically, that global governance bodies will expand opportunities
for participation in order to choose or design better policies and/or to mitigate implementation
challenges, thereby ensuring policy effectiveness.!®® All forms of participation must offer
participants at least a voice opportunity in Hirschman's sense. Whenever voice opportunities
arise, stakeholders to whom those opportunities apply must decide whether in fact to engage
the global governance body, which we have modeled as a function of the importance of the
particular global governance body for any given stakeholder and of stakeholders' material,
analytical, and political (especially collective action) resources, which enable or constrain the
stakeholder's participation capabilities. Actual stakeholder participation, in turn, will be
influential when the stakeholders are able to contribute to policy learning or process legitimacy.

The empirical chapters in parts II and III of the book will allow the reader to evaluate
the hypotheses derived from our analytical framework with regard to specific global
governance bodies in global finance and global health, respectively, and with regard to
traditionally disregarded state and non-state stakeholders. These empirical analyses are
presented in a series of paired case studies, which therefore also offer a comparative
perspective, for which the methodological rationale is laid out more systematically in next
chapter.!7

Some chapters also address what we have not spelled out systematically in this chapter
in order to not to make the model overly complex: interactions and possible feedback effects.
For instance, reforms that have the declared purpose of creating new voice opportunities but
do not help overcome stakeholder resource constraints, which can be readily predicted to
prevent any increase in the exercise of stakeholder voice, are little more than simply
participation cheap talk — but such reforms therefore also can, nominally, be far-reaching. If
the legitimacy challenge to prior governance arrangements focuses on insufficient output
legitimacy, only (for instance, due to strong deference to highly specialized expertise), then
one might expect non-decisional, voice-only opportunities to be the primary or sole interest of
the global governance body in its reforms, making real influence unlikely. And if, to give a
final example, participants are prevented from exercising influence (if they are restricted to
voice-only roles) this ' would seem likely to have a feedback effect on their incentives for
engagement.'”! Conversely, if participants are assured to have influence, it raises the political
costs of expanding voice opportunities.

While the empirical chapters address aspects of the stakeholder participation that go
beyond this analytical framework, chapter authors also had to be selective, not least due to
resource and length constraints. Consequently, not every chapter will address every hypothesis
with regard to both state and non-state actors and every one of the global governance bodies

169 Across both the creation of opportunities for voice and the stakeholder participation processes, balancing
technocratic expertise and democratic legitimacy is identified as a key goal.

170 Tim Biithe and Cindy Cheng, 'Analyzing the Consequences of Institutional Reforms Using Country Pairs: A
Note on the (Coarsened Exact) Matched Country Pairs Methodology of the Rethinking Stakeholder Participation
Project' in Pauwelyn et al (eds), Rethinking Participation (n 5).

171 Such a feedback effect might explain why Agné, Dellmuth, and Tallberg find that 1Os offering "opportunities
for involvement" does not (by itself) result in stakeholder groups believing "most people significantly affected
by" the IO's decisions to have been represented or even listened-to during the organization's decision-making (see
Hans Agné, Lisa Maria Dellmuth, and Jonas Tallberg, 'Does Stakeholder Involvement Foster Democratic
Legitimacy in International Organizations? An Empirical Assessment' 10(4) Review of International
Organizations (2015) 465-488, esp. 476f).



identified for each of the two issue areas in the introductions to Part II and Part III,
respectively.!”?

172 Kovarzina and Maggetti, 'Reforms in Global Financial Governance' (n 5) and Berman, 'Reforms in Global
Health Governance' (n 6).
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Analyzing the Consequences of Institutional Reforms
Using Country Pairs:
A Note on the (Coarsened Exact) Matched-Country-Pairs Methodology
of the Rethinking Stakeholder Participation Project

Tim Biithe and Cindy Cheng”

1. A Note on Methodology

Many international organizations and transnational governance bodies have in recent years
undertaken institutional reforms with the stated goal of increasing the participation of
previously marginalized or excluded stakeholders. This volume examines the consequences of
those reforms. Specifically: Have those reforms indeed increased previously marginalized
stakeholders' opportunities to have a voice in global governance? Which of those stakeholders
have actually utilized the new opportunities? Which haven't and why? And have any of those
traditionally marginalized stakeholders gained actual influence in global governance? If so,
which reforms (or which contextual factors) make greater inclusiveness of global governance
most likely?

To answer these questions, DeMenno and Biithe have developed a series of theoretical
propositions about the consequences of global governance reforms.! The answers suggested
by their theoretical framework must now be subjected to empirical scrutiny, that is, the
hypotheses must be compared to the observable experience of previously marginalized
stakeholders. These empirical assessments are undertaken in parts 2 and 3 of the volume in the
form of in-depth case studies of the global governance of health and finance, respectively. The
contributors to this project opted for mostly qualitative case studies, building on Biithe and
Mattli's? call for analyzing institutional features of global governance as part of institutional
configurations with greater or lesser complimentarity of their parts (rather than independent
"variables"), which makes it critical to consider and present contextual factors as part of the
analysis. But which traditionally marginalized stakeholders should be selected for such in-
depth analysis?

At the inception of the project, Biithe and Pauwelyn decided that the project should
provide insights into how institutional reforms in global governance have affected the ability
of Brazil, India, and China ("BIC") — and affected interests from within those countries — to
participate in global governance. These three countries were chosen for their intrinsic
importance: China and India, with more than 1.3 billion people each, together account for a
third of the world's population; all three have, over the last thirty years, gone from being
relatively marginal players in the world economy to being among the twenty largest economies,

* The authors are listed alphabetically; both have contributed equally to this chapter.

! See Ayelet Berman, Tim Biithe, Martino Maggetti and Joost Pauwelyn, ‘Introduction: Rethinking Stakeholder
Participation in Global Governance’ and especially Mercy DeMenno and Tim Biithe, ‘Voice and Influence in
Global Governance: An Analytical Framework’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet
Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health
Institutions (Oxford University Press).

2 Tim Biithe and Walter Mattli, The New Global Rulers: The Privatization of Regulation in the World Economy
(Princeton University Press 2011).



highly integrated into global value chains.> To assess the experience of these three countries,
the main empirical chapters of this book (chapters 6, 7, 8 and 15, 16, 17) contain in-depth
analyses of the changing experiences of Brazil, India and China, respectively, in the key bodies
for the governance of global finance and global health.*

We did not, however, want our empirical analyses to "just" yield insights into the
potentially idiosyncratic experiences of BIC. We also — and quite importantly, given the
normative concerns that have driven the legitimacy challenges to global governance — wanted
to learn something about the experience of stakeholders from developing countries more
generally. The BIC countries are so intrinsically important precisely because they have
a-typically large populations and have experienced sustained, very high levels of economic
growth for most of the past 20-30 years. And changes in opportunities to participate and exert
influence may be correlated with, and even causally related to, the three countries'/cases'
a-typical characteristics.

We therefore sought to combine the case studies of Brazil, India and China, with case
studies of suitably comparable developing countries that are not as a-typically large,
demographically and economically. The remainder of this chapter explains the matching
approach we used to select our country pairs.

2. Why Matching? A Non-Technical Introduction

In conventional statistical analyses, the inclusion of certain observable characteristics (which
might affect the observed outcome) as "control variables" allows the analyst to incorporate
those characteristics into the ceteris paribus disclaimer when reporting the statistical findings
for the main variable(s) of interest, even if some observations may be a-typical with regard to
those characteristics.

But as Don Rubin’ pointed out, this approach will not (fully) work if the characteristic
measured by a "control variable" is correlated with the variable of interest. Such correlation
introduces biased estimates of the effect of the variable of interest (for us: institutional change
in global governance and stakeholder characteristics on which its effectiveness may depend) on
the outcome (for us: voice or influence in global governance). And if all the observations that
score very high (or very low) on a particular control variable are clustered at one end of the
range of possible values of the main variable of interest (such that the two variables are
substantially correlated), then the observable cases do not allow us to assess the effect of the
main variable of interest independently of the characteristic that makes some cases "a-typical.”

* See Sandra Lavenex, Omar Serrano and Tim Biithe, ‘Power Transitions and the Rise of the Regulatory State:
Global Market Governance in Flux.” Regulation and Governance (forthcoming); Gary Gereffi, Global Value
Chains and Development: Redefining the Contours of 21*' Century Capitalism (Oxford University Press 2019).
4 For overviews of the key global governance bodies (and the key stakeholder participation reforms) in the two
issue areas, see the chapter 4, the introduction to part 2 (Olga Kovarzina and Martino Maggetti, ‘Stakeholder
Participation Reforms in Global Financial Governance’ in Pauwelyn et al (eds), Rethinking Participation in
Global Governance (n 1)) and chapter 13, the introduction to part 3 (Ayelet Berman, ‘Stakeholder Participation
Reforms in Global Health Governance’ in Pauwelyn et al (eds), Rethinking Participation in Global Governance
(n 1).).

5 Donald B Rubin, ‘Estimating Causal Effects of Treatment in Randomized and Nonrandomized Studies’ 66(5)
Journal of Educational Psychology (1974) 688-701.



Statistical "matching" refers to a set of techniques that remove such bias. Using the
language of experimental "treatment" to refer to the main variable of interest, matching aims to
find, for every treated observation, a non-treated observation that is identical (or at least
maximally comparable) to the treated observation except for the treatment, so that the average
effect of the treatment can be statistically assessed without confounders.

Exact "one-to-one" matching involves only using treated-untreated pairs of observations
that are literally identical on all the observable characteristics on which they have been matched
for the analysis, establishing what is known as unit homogeneity. A full set of matched pairs
should consequently be statistically equivalent to random assignment of the experimental
treatment in an experimental setting.

If there are, however, multiple characteristics on which a researcher needs to match, or
if characteristics are continuous rather than dichotomous or categorical, exact matching tends
to leave prohibitively few observations for analysis. This practical limitation on the usability
of exact matching has led to the development of variants such as Mahalanobis nearest-neighbor
matching and propensity score matching.® These newer matching techniques circumvent the
problem of not having enough exactly matched observations by aiming for an approximation
of unit homogeneity rather than demanding perfection.

Unfortunately, however, many methods that establish proximity may re-introduce the
problem(s) matching was supposed to solve, and it may even make them worse. Some of the
matching approaches (especially propensity score matching) have also in recent work been
shown to result in quite unstable matches.’

A simpler approach, which depends on fewer assumptions, is "coarsened exact
matching" (CEM), introduced by Iacus, King, and Porro.® CEM essentially uses substantive
knowledge or information about the distribution of each variable to turn continuous variables
into categorical ones, which then allows the application of exact matching to identify pairs of
observations (=cases) — as well as observations that lack a match.

3. Applicability of Matching to Case Study Research

While the use of "control variables" in the statistical sense is naturally not possible in case
studies, the fundamental challenge that has motivated the turn to matching in statistical analyses
is equally (or maybe even more severely) present in case study research: Two cases that differ
with respect to one particular characteristic (or: a particular "variable") of interest, often also
differ in other consequential ways, turning seemingly highly comparable cases into possibly
highly problematic cases for case study research.

Take the following illustrative example: Suppose we are interested in how a country's
political institutions affect its experience in global governance and have theoretically reasons
to believe that the experiences of democratic and non-democratic countries differ significantly.

® For a recent overview, see Shenyang Guo and Mark W Fraser, Propensity Score Analysis: Statistical Methods
and Applications (Sage 2010).

7 Stefano M lacus, Gary King and Guiseppe Porro, 'Causal Inference Without Balance Checking: Coarsened
Exact Matching' 20(1) Political Analysis (2012) 4-7; Gary King and Richard Nielsen. "Why Propensity Scores
Should Not Be Used for Matching' 27(4) Political Analysis (2019) 435-454.

8 Jacus, King and Porro, 'Casual Inference' (n 7), 8ff.



This might suggest that, for a study of global governance, Taiwan, which underwent a far-
reaching democratization process in the 1980s and 1990s, would be a great comparative case
for China, which has experienced only very little democratization to this day and of course
exhibits tremendous cultural similarities with Taiwan. But if a country's experience in post-
reform global governance is also very significantly a function of its size, Taiwan would actually
be a highly problematic match for China, because the difference in size is highly (inversely)
correlated with the difference in democratization.’

In some respects, case study researchers have been aware of this issue for a long time.
Qualitative methodologists writing about case selection and the comparative method!® have
long emphasized the importance of comparing cases that differ on the key variable of interest
but otherwise are as similar as possible.!! We therefore might say that the best work on case
selection already calls on researchers to undertake comparisons of closely "matched" cases
without invoking the language of matching.

As long as a small number of dichotomous variables can capture the possibly
confounding characteristics of the potential cases, exact matching can be readily implemented
in the case selection process, often entirely informally. Finding the best way to avoid or least
minimize the bias identified by advocates of statistical matching, however, becomes much more
challenging, when possible cases must be compared on several dimensions or when the
measures are continuous (such as per capita GDP or the Human Development Index), which
renders exact matching virtually impossible. To put it simply: If countries X and Y are a very
close match on variables 1 and 2 but a very poor match on variable 3, whereas countries X and
Z are a mediocre match on all three variables, is it better to compare country X with country Y
or with country Z? And at what point are the differences sufficiently great that we should
conclude that there is no match, such that the country in question should be dropped from the
comparative analysis? The use of formal matching methods can help, as they provide a
systematic way to answer these questions for qualitative case study research.

One of the major recent developments has been a shift toward explicit multi-method
research designs. In the realm of case selection, this has been driven by strong arguments for
the benefits of using available statistical information about the full range of possible cases to

° The inferential problem might be circumvented by having sufficiently detailed causal process information — for
both the Chinese and the Taiwanese case — to allow us to differentiate between elements of the outcome that are
attributable to the one difference and elements of the outcome attributable to the other. In-depth case studies
might yield such information, but making a compelling argument that a readily available alternative explanation
does not hold in a particular case is very challenging.

10E.g., Alexander L George, ‘Case Studies and Theory Development: The Method of Structured, Focused
Comparison’ in Paul Gordon Lauren (ed), Diplomacy: New Approaches in History, Theory, and Policy (Free
Press 1979) 43-68; Barbara Geddes, ‘How the Cases You Choose Affect the Answers You Get: Selection Bias in
Comparative Politics’ 2 Political Analysis (1990) 131-150; Gary King, Robert O. Keohane and Sidney Verba,
Designing Social Inquiry: Scientific Inference in Qualitative Research (Princeton University Press 1994), esp.
43-63, 128-149. See also David Collier and James Mahoney, ‘Insights and Pitfalls: Selection Bias in Qualitative
Research’ 49(1) World Politics (1996) 56-91; W Phillips Shively, ‘Case Selection: Insights from Rethinking
Social Inquiry’ 14(3) Political Analysis (2006) 344-347.

! Case study researchers also have used other research designs, but Sekhon cautions that they may be based on
misunderstood assumptions about the applicability of Mill's methods to the social sciences, and those alternative
designs are not at issue here (see Jasjeet Sekhon, ‘Quality Meets Quantity: Case Studies, Conditional Probability,
and Counterfactuals' 2(2) Perspectives on Politics (2004) 281-293).
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select a small number of observations to be examined in detail.!> This approach allows the
researcher to more systematically and reliably select specific individual cases for any of the
major types long distinguished in the case study literature, such as a deviant case, a case with
an extreme value on any particular variable, or a case that is typical of the relationship between
X and Y in the larger population of cases.!> And since metrics for statistically matching cases,
such as propensity scores, can be extracted and examined without actually carrying out the
regression analysis for which they are typically generated,'* quantitatively-assisted selection of
cases for qualitative analysis can be used to select matched pairs of cases, so as to make
comparisons within each pair meaningful.

Gerring and Seawright, > Levy !¢, and Tarrow !” thus variously advocate using
propensity scores or similar approximate-matching metrics to choose case pairs. As Nielsen
points out, the benefit of this approach is that "'most-similar' cases are in fact most similarf. It]
make[s] scope conditions, assumptions, and measurement explicit, and [it] make[s] case

selection transparent and replicable."!® Tt has at least on two oceasions been used to good
effect.!’

4. Using Coarsened Exact Matching (CEM) to Select Country Pairs

While coarsened exact matching is fairly straightforward, it requires the analyst to make a
number of decisions in advance, some of which are a matter of assumptions (as for any case
selection procedure). The two most crucial decisions are: 1) which variables to consider in the
CEM procedure and 2) which protocol to use to coarsen the variables (i.e., how we turn them
into dichotomous or categorical measures). In what follows, we first discuss the rationale for
including certain variables before discussing the coarsening protocols we use for each of them.

12 See Evan S Lieberman, ‘Nested Analysisas a Mixed-Method Strategy for Comparative Research’ 99(3)
American Political Science Review (2005) 435-452.

13 E.g., Alexander L George and Andrew Bennett, Case Studies and Theory Development in the Social Sciences.
(MIT Press 2004); Harry Eckstein, ‘Case Study and Theory in Political Science’ in Fred I Greenstein and Nelson
W Polsby (eds), Handbook of Political Science (Addison-Wesley 1975) 79-137; Arend Lijphart, ‘Comparative
Politics and the Comparative Method' 65(3) American Political Science Review (1971) 682-693; Stephen Van
Evera, “What Are Case Studies? How Should They Be Performed?’ in Guide to Methodology for Students of
Political Science (Cornell University Press 1997), 48-88.

14 See Daniel Ho, Kosuke Imai, Gary King and Elizabeth A Stuart, ‘Matching as Nonparametric Preprocessing
for Reducing Model Dependence in Parametric Causal Inference’ 15(3) Political Analysis (2007) 199-236.

15 John Gerring and Jason Seawright, ‘Techniques for Choosing Cases’ in John Gerring (ed), Case Study
Research: Principles and Practices (Cambridge University Press 2007) 86-150.

16 Jack S Levy, ‘Case Studies: Types, Designs, and Logics of Inference’ 25(1) Conflict Management and Peace
Science (2008) 1-18.

17 Sidney Tarrow, ‘The Strategy of Paired Comparison: Toward a Theory of Practice’ 43(2) Comparative
Political Studies (2010) 230-259.

18 Richard A. Nielsen, ‘Case Selection via Matching’ 45(3) Sociological Methods & Research (2016) 569-597,
569.

19 Réger Madrigal, Francisco Alpizar and Achim Schliiter, ‘Determinants of Performance of Community-Based
Drinking Water Organizations’ 39(9) World Development (2011) 1663-1675; Tim Biithe and Helen V. Milner,
‘Institutional Diversity in Trade Agreements and Their Effects on Foreign Direct Investment: Credibility,
Commitment, and Economic Flows in the Developing World, 1971-2007” 66(1) World Politics (2014) 88-122.
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Note that we use average values for the time period between 2000 — 2012,%° since we are here
concerned with institutional reforms in global governance in quite recent years.

4.1. Variable Selection

4.1.1. Treatment Variable

The characteristic that makes Brazil, India and China ("BIC") unlike any other countries in their
respective region of the world is their large population size. This is the variable on which we
therefore want the match for each country to differ. To do so, we used the 90th percentile of
population as our "treatment variable," i.e., we created a dummy variable that was encoded 1
for the largest countries in each region by population (the top 10th percentile) and 0 otherwise.

4.1.2. Variables Considered for Matching

Aside from population size, we wanted the other country in each pair to be maximally
comparable to Brazil, India or China, respectively. We focused, first, on three dimensions that
we considered highly likely to shape how previously marginalized or excluded actors might
engage with global governance institutions: region, level of economic development and
political institutions (regime type). We use these variables as our baseline in each CEM analysis
that we run.

4.1.3. Baseline Control Variables

Region: History and culture are widely believed to be important drivers of "civic culture,"”
including common forms of political behavior and foreign policy styles — which in many
respects tend to exhibit similarities within and differences across geographic regions,
notwithstanding distinct national cultures within regions.?! Consequently, how previously
marginalized or excluded actors respond to changes in global governance is likely to be
informed by characteristics that are particular to each region of the world. For example, many
diseases are specific to — yet common within — certain geographic and climatic regions (e.g.,
tropical diseases), which we would expect to have consequences for stakeholder participation
from those countries in global health governance.??

Economic Development: There are several reasons why economic development is important
for comparability. National governments, as well as stakeholders from within countries, are
often marginalized or excluded in global governance in large part because of their lack of
financial and human resources to be able to participate in international meetings and fruitfully
engaging with other participants. A country's level of economic development may also affect
the types of issues and concerns that such actors bring to the table. We measured economic
development using GDP per capita in constant 2005 dollars.??

202012 was the most recent year for which reasonably comprehensive data was available as of Nov/Dec 2015,
which was when we started these analyses.

2l See Gabriel Almond and Sidney A Verba, The Civic Culture (Princeton University Press 1963) and The Civic
Culture Revisited (Sage 1989) and a wealth of literature since then.

22 For measures used, see section 4.2, below.

23 The data was collected from: World Bank, World Development Indicators 2016
(<http://documents.worldbank.org/curated/en/805371467990952829/World-development-indicators-2016>,
download date: 11/12/2015).



Political Institutions: We also expect the structure and quality of domestic institutions to
affect how countries interact with international bodies. In particular, democracies differ from
autocracies in whose preferences matter and how to aggregate them. This is likely to affect
what issues these countries raise in global governance bodies and how they engage with other
actors. We use the 'polity2' measure from the Correlates of War Polity dataset as our measure
of political institutions.?*

4.1.4. Additional Control Variables

While region, economic development, and political institutions form an important baseline for
comparing how countries engage in global governance generally, we are specifically interested
in assessing previously marginalized or excluded actors' ability to participate in international
health and financial governance. @~ We therefore additionally evaluated comparability
considering health and financial outcome variables.

Health Variables: We use two health outcome measures to assess how comparable countries
are. The first measure, 'Health Expenditures Per Capita,' evaluates how much effort a particular
government has devoted to prioritizing public health. The second evaluates how successful a
country is in achieving good health outcomes. 'Immunization, DPT (% of children ages 12-23
months)' is a low resource but high impact medical procedure that has a high success rate in
preventing disease but requires little in the way of infrastructure and equipment to implement
and can be accomplished quickly and generally without the need for further follow-up.
Unlikely many other health outcome measures, it also benefits from relatively good data
coverage. Both of these measures are provided by the World Bank.?>

Finance Variables: Similarly, to assess the comparability of different countries in the realm
of finance, we use 'FDI (% GDP)' as a measure of how much contact a particular country has
with foreign investment, which should correspond to the relevance of international financial
rules for that country.?® We also use 'Bank nonperforming loans, % of total gross loans' as a
measure of how healthy a country's domestic financial system is and how well the government
is able to regulate it. These measures are also taken from the World Bank.?’

4.2. Coarsening Protocol

The second, quite important decision for conducting a CEM analysis is how to "coarsen"
different variables. Deciding on the cut-points for turning continuous measures into categorical
or dichotomous ones is very important for how the CEM algorithm subsequently decides to
group countries and, consequently, which countries are deemed to be maximally comparable.
These decisions should be maximally theoretically informed.

24 Monty G Marshall, Keith Jaggers, and Ted Robert Gurr, ‘Polity IV Annual Time-Series, 1800-2013.
(Website for the Polity project. College Park: University of Maryland Center for International Development and
Conflict Management 2014): http://www.systemicpeace.org/inscrdata.html (1800-2013 dataset downloaded
12/09/2015).

2 Data collected from: World Development Indicators (n 23).

26 Aseem Prakash and Matthew Potoski, ‘Investing Up: FDI and the Cross-Country Diffusion of ISO 14001
Management Systems’ 51(3) International Studies Quarterly (2007) 723-744; William Judge, Shaomin Li and
Robert Pinsker, ‘National Adoption of International Accounting Standards: An Institutional Perspective.” 18(3)
Corporate Governance: An International Review (2010) 161-174.

27 Data collected from: World Development Indicators (n 23).
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Regions: We used the World Bank definition of regions, and for each of the BICs required
possible matches to come from the same region. The three World Bank regions of specific
relevance to Brazil, India and China are:

e EAST ASIA AND PACIFIC (21 countries): Australia, Cambodia, China, Fiji,
Indonesia, Japan, Kiribati, Malaysia, Mongolia, Myanmar, New Zealand, Palau, Papua
New Guinea, Philippines, Samoa, Singapore, Thailand, Tonga, Tuvalu, Vanuatu,
Vietnam.

e SOUTH ASIA (8 countries): Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal,
Pakistan, Sri Lanka.

e LATIN AMERICA & CARRIBBEAN (31 countries): Antigua & Barbuda, Argentina,
Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Dominica,
Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Haiti,
Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, St. Kitts & Nevis, St.
Lucia, St. Vincent & the Grenadines, Suriname, Trinidad & Tobago, Uruguay.

Due to the small number of countries in the World Bank's South Asia category, we also allowed
India to match on the pooled set of countries from the East Asia/Pacific and South Asia regions
(see Figure 3.4 and accompanying discussion, below).

For the Polity variable, we followed the Polity project's recommendation to define 4
broad categories: -10 to -6 [autocracy]; -5 to 0 [closed autocracy]; 1-5 [open anocracy] 6-10
[democracy and full democracy].?® As robustness checks, we further coarsened this variable to
differentiate just two categories: First, we. differentiated between 'more autocratic-than-
democratic' countries (with polity scores between -10 and 0) and 'more democratic-than-
autocratic' countries (1 to 10). Second, we differentiated between 'democracies' (6 to 10, using
the customary cut-off of a polity score of at least 6 for democracies) and non-democracies (-10
to 5). Except where noted, these changes did not result in substantively different findings.

For continuous variables for which there is, a priori, no theoretical rationale for using
particular cutoffs, there are a number of algorithms that one can use to empirically establish
different cutpoints:

- Freedman and Diaconis (fd): uses the interquartile range to determine cutpoints for
continuous data

- Sturges: uses the range to determine cutpoints for continuous data

- Scott: uses the underlying normal distribution to determine cutpoints for continuous
data

- Shimazaki-Shinomoto's Rule (ss): is based on the Poisson sampling in time series
analysis

Since we had no strong prior as to which of these rules should be applied, we allowed each
variable to be subject to each of these cutoff rules. This resulted in 2 X (p — 1)* ways to

28 See Monty G Marshall and Ted Robert Gurr, Polity IV Project: Political Regime Characteristics and
Transitions, 1800-2013. Dataset description page of the Polity IV Project for the 1800-2013 dataset (6 June
2014): <https://www.systemicpeace.org/polity/polity4.htm>, last accessed 11/23/2018.
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conduct a CEM analysis,?” where p is the number of control variables, not including the region
variable.

4.3. Results

The CEM procedure does not guarantee one unique match for each country of interest; it can
also produce multiple matches or no matches. For example, when using the fd criterion for
choosing the cutoff for the economic development variable, the Polity project's 4-category
criteria for choosing cutoffs for the Polity variable, and the sturges criteria for choosing the
cutoff for health outcomes as measured by health expenditures, the CEM analysis identifies
both Argentina and Panama as equally best matches for Brazil. To arrive at a case selection
decision, we therefore calculated, separately for Brazil, India and China, how frequently each
country in the same region was selected as a match across all of the different combinations of
control variables and cutpoint algorithms.

The results are visually summarized in Figures 3.1 (China), 3.2 (Brazil), as well as 3.3
and 3.4 (India). The title for each subfigure indicates the variables included in the CEM analysis
and the y-axis indicates the frequency with which each country was selected as a match for the
particular country of interest.

4.3.1. Results of the CEM analysis for China

The CEM analysis suggests Vietnam as the best match for China when considering only the
baseline variables (region, level of economic development, and regime type), as well as across
five combinations of the baseline variables with additional controls (see Figure 3.1). The only
sets of matching variables for which Vietnam was not chosen were sets that included non-
performing loans (NPL), for which there generally appears to be no good regional match for
China. Across all the combinations of the variables that we considered for CEM matching, the
only other country that comes up as a good match for China is Fiji, but much more rarely than
Vietnam.?® The combination of CEM analyses thus strongly suggest Vietnam as the match for
China in our matched-country-pairs case studies of participation in global financial and health
governance.

[ FIGURE 3.1 ABOUT HERE ]
[CAPTION:] Figure 3.1: CEM Country Matches for China

[NOTE, TO BE PLACED BELOW FIGURE 3.1:] The Y-axis indicates the frequency with
which a particular country was selected as a match for China over the universe of CEM analyses
conducted with all the different cutpoint criteria for a given set of variables. Baseline
[variables] = Region + Economic Development (GDP per capita) + Political Institutions (Polity
2). “Health Expend = health expenditures per capita; Immunization = percentage of children

2 If we had allowed the polity variable to be coarsened like the other variables (using the fd, sturges, scott and ss
cutpoint criterion), the CEM analysis could have been conducted p*possible number of ways.

30 The same finding holds when dichotomizing polity, except when we dichotomize democracies vs. non-
democracies with a polity2 cutpoint score of 6, in which case — and only with this particular combination of
matching variables — Malaysia also emerges as a match for China. Overall Vietnam is clearly the best match
under the broadest range of conditions.



ages 12-23 months immunized against DPT; FDI = FDI as a percentage of GDP; NPL = bank
nonperforming loans, as a % of total gross loans.

4.3.2. Results of the CEM analysis for Brazil

As shown in Figure 3.2, Uruguay is the most frequently matched country for Brazil when
considering 4 combinations ("sets") of matching variables,*! whereas Costa Rica is the most
commonly matched when considering another 4 combinations.** To complicate matters
further, across 5 combinations of variables, Panama is also very commonly matched — and under
some conditions more frequently than Costa Rica and Uruguay — but drops out completely for
3 combinations.®* A few other countries, including Argentina, are suggested as a match across
all of the combination of matching variables, though not particularly frequently for any of them.
The CEM analysis for Brazil thus does not leave us with a clearly optimal selection, an issue to
which we will return below.

[ FIGURE 3.2 ABOUT HERE ]
[CAPTION:] Figure 3.2: CEM Country Matches for Brazil

[NOTE, TO BE PLACED BELOW FIGURE 3.2:] The Y-axis indicates the frequency with
which a particular country was selected as a match for Brazil over the universe of CEM analyses
conducted with all the different cutpoint criteria for a given set of variables. Labels and
matching variables used are defined as for Figure 3.1.

4.3.3. Results of the CEM analysis for India

Finally, with regards to India, when we restrict the matching analysis to the South Asian group
of countries (see above), Bangladesh and Sri Lanka are most frequently chosen by the CEM
analysis as matches for India across 4 combinations of matching variables, though for the
remaining 5 of the 9 combinations, CEM suggests that there is, for India, no suitable match at
all in this region (see Figure 3.3).34

[ FIGURE 3.3 ABOUT HERE ]

[CAPTION:] Figure 3.3: CEM Country Matches for India, South Asia only

[NOTE, TO BE PLACED BELOW FIGURE 3.3:] The Y-axis indicates the frequency with
which a particular country was selected as a match for India over the universe of CEM analyses
conducted with different combinations of cutoffs for a given set of variables and considering
only South Asian countries as possible matches. Labels and matching variables used are
defined as for Figure 3.1.

When we broaden the analysis to allow India to be matched with countries in South or East
Asia (in one combined analysis), CEM now identifies Indonesia, Mongolia, and the Philippines

3! Uruguay: Baseline; Baseline + Immunization, Baseline + FDI, Baseline + Immunization + FDI.

32 Costa Rica: Baseline + Health Expend, Baseline + Health Expend + FDI, Baseline + NPL, Baseline + Health
Expend + NPL.

33 Panama mostly frequently matches in the analysis considering Baseline + Immunization + NPL; it is tied with
Costa Rica in the Baseline + NPL analysis and with Uruguay in the Baseline analysis. It appears as the second-
best choice after Costa Rica in the analyses based on Baseline + Health Expenditure and after Uruguay in the
Baseline + Immunization analysis.

34 These results persist in all of the robustness checks.
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as best matches for India across 2 combinations of matching variables; the Philippines and
Indonesia are identified as best matches across 4 sets of variables.’> For the 5 combinations,
for which the South-Asia-only analysis yielded no match at all, Indonesia, Thailand*¢ and
Malaysia®’ sometimes are identified as a match, but there is for these combinations still no
country that is chosen as a match with higher frequency than 0.3. Overall, when allowing for
a broader conceptualization of the pertinent region, we find that Indonesia and the Philippines
are the best matches for India, which thus creates a matched pair for the Indo-Pacific region
(see Figure 3.4).

[ FIGURE 3.4 ABOUT HERE ]
[CAPTION:] Figure 3.4: CEM Country Matches for India, South/East Asia

[NOTE, TO BE PLACED BELOW FIGURE 3.4:] The Y-axis is the percentage of times a
particular country was selected as a match for India over the universe of CEM analyses
conducted with all the different cutpoint criteria for a given set of variables, considering the
full set of South/East Asian countries as possible matches. Labels and matching variables used
are defined as for Figure 3.1.

5. Conclusion

The natural strength of in-depth case studies. is that, by allowing for careful process-tracing,
they promise to given us greater confidence that our explanation of the particular case is valid
(high internal validity). Efforts to generalize from such case studies are inherently more
challenging. Coarsened exact matching (CEM) analysis provides a way to boost the chances
of increasing external validity through the more systematic selection of cases for in-depth
comparative analysis.

In this chapter, we have discussed the rationale and illustrated both the promise and the
limitations of using CEM to choose maximally comparable cases (given that BIC were of
intrinsic interests), using as few assumptions as possible.

The CEM analysis has yielded one unambiguous "best" pair: China — Vietnam.
Accordingly, Cheng with Do explore how the participation of stakeholders from these two
countries in global health governance has been similarly and differently affected by supposedly
participation-boosting reforms of health governance bodies,*® whereas Zhang examines China's
and Vietnam's respective participation in global finance institutions in response to the (more
limited) institutional reforms for the governance of global finance.*®

For India, Mukherji and Jha analyze the Indian experience with trying to exercise greater
voice in the governance of global finance in a matched comparison with the experience of
Bangladesh — one of the two countries suggested by the CEM analysis for India when restricting

35 Baseline; Baseline + Health Expend; Baseline + FDI; Baseline + Health Expend + FDIL.

36 Thailand: Baseline + NPL; Baseline + Health Expend + NPL.

37 Malaysia: Baseline + NPL; Baseline + Health Exp + NPL.

38 Cindy Cheng with Anh Do, ‘China and Vietnam in Global Health Governance’ in Pauwelyn et al (eds),
Rethinking Participation in Global Governance (n 1).

3 Weiwei Zhang, ‘China and Vietnam in Global Financial Governance’ in Pauwelyn et al (eds), Rethinking
Participation in Global Governance (n 1).
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the analysis to the countries of the South Asia region.*® In light of the substantial practical
challenges of gathering data on the experience of Bangladeshi interests, we drew for the
analysis of global health governance on the CEM matching analysis for the broader South/East
Asian/Indo-Pacific regional group and paired Chaturvedi and Srinivas' analysis of how India
has responded to changes in global health institutions with Payoyo's analysis of the same
question for the Philippines.*!

Finally, for Brazil, for which the CEM analysis had yielded ambiguous results, the case
selection was ultimately allowed to be guided, in part, by criteria beyond the matching analysis.
Argentina, which in the CEM analyses had come up sometimes for all combinations of
variables, is another relatively large Latin American country,*? but one that has been on a very
different economic and developmental trajectory: Whereas Brazil has, for most of the last three
decades sustained phenomenal rates of economic growth, Argentina — historically the most
economically advanced of South American countries — has experienced stagnation or even
decline in recent decades. Accordingly, Mello e Souza and Pérez Aznar*? examine how reforms
in international health governance bodies have affected Brazil's and Argentina's ability to
participate and exercise influence in global health, while Moraes and Pérez Aznar** compare
and contrast how institutional reforms in global financial institutions have affected Brazil's and
Argentina's subsequent participation in global finance.

40 Rahul Mukherji and Himanshu Jha, ‘India and Bangladesh in Global Financial Governance: From Structural
Conflict to Embedded Liberalism in the Climate Finance Regime’ in Pauwelyn et al (eds), Rethinking
Participation in Global Governance (n 1).

4! Tim Biithe, Sachin Chaturvedi, Peter Payoyo, and Krishna Ravi Srinivas, ‘India and the Philippines in Global
Health Governance’ in Pauwelyn et al (eds), Rethinking Participation in Global Governance (n 1).

42 Brazil with a population of about 210 million is here compared with Argentina with 45 million; the other most
likely comparisons would have been Costa Rica (5 million) or Uruguay (approximately 3.4 million).

43 André de Mello e Souza and Facundo Pérez Aznar, ‘Brazil and Argentina in Global Health Governance’ in
Pauwelyn et al (eds), Rethinking Participation in Global Governance (n 1).

4 Henrique Choer Moraes and Facundo Pérez Aznar, ‘Brazil and Argentina in Global Financial Governance’ in
Pauwelyn et al (eds), Rethinking Participation in Global Governance (n 1).
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Stakeholder Participation Reform
in Global Finance Governance

Olga Kovarzina and Martino Maggetti

1. Introduction

This chapter provides an overview of reforms that aimed at increasing participation
in the main global financial governance institutions. It focuses specifically on the
inclusion of previously marginalized stakeholders, which could be either state or
non-state actors. In line with our overarching framework, we will examine whether
or not these institutions underwent participation reforms and what types of reforms
have been introduced, if any. We will also look at the magnitude of these reforms,
and how do they affect the governance of these institutions. To do so, we firstly
concentrate our attention on the main organizational features that characterize the
governance structure of these institutions and, respectively, on the measures taken
in the last decades to improve the participation of previously marginalized
stakeholders. To account for the existing variation in organizational features, we
selected institutions with different organizational forms: intergovernmental
organizations such as the International Monetary Fund (IMF) and the World Bank
(WB), transgovernmental/transnational bodies such as the Financial Action Task
Force (FATF) and the Financial Stability Board (FSB), and private standard-setters
such as the International Accounting Standards Board (IASB; see Table 4.1). The
measures taken to improve stakeholder participation typically consist of reforms
such as expanding the membership base, re-allocating voting and quota rights,
opening regional offices in marginalized countries, or reforming governance
structures (adding new bodies or agencies, changing their size or composition, etc.).

Before continuing, two important features concerning stakeholder
participation in global financial governance institutions require a brief gloss. On the
one hand, the governance of global finance typically relies on institutions that are
relatively opaque, secluded and inward-looking. Global finance is indeed usually
framed as a highly technical subject whose governance is conducted by a narrow
community of experts aiming to establish and maintain a financial system that
should deliver financial stability and economic efficiency at the same time.! Global
financial governance institutions are best understood as “club-like” technocratic
institutions, which tend to operate quite autonomously from national elected
politicians and attract little attention from the public.? In this context, business
interests have traditionally had access to the rule-making process, while NGOs and
representatives of the global South have been systematically sidelined.> On the
other hand, reforms to improve stakeholder participation in global finance took

! Elizabeth Friesen, Challenging Global Finance: Civil Society and Transnational Networks
(Springer 2012).

2 Robert Keohane and Joseph S Nye Jr, 'Between Centralization and Fragmentation: The Club
Model of Multilateral Cooperation and Problems of Democratic Legitimacy' Harvard, John F.
Kennedy School of Government Faculty Research Working Paper Series (2001).

3 Susanne Soederberg, The Politics of the New International Financial Architecture: Reimposing
Neoliberal Domination in the Global South (Zed Books 2004).



place in a crisis moment and initially emerged as relatively open-ended reforms.
The 2007-8 financial crisis prompted indeed a sizeable change in the international
regulatory regime in this area, namely by expanding the scope of international
regulation, reinforcing its institutional architecture, and putting into question the
attribution of regulatory powers to private actors, such as rating agencies.* Against
this background, next section will present and describe the core reforms
experienced by the main global financial governance institutions.

Table 4.1. Main Global Financial Governance Institutions (selection)

Bank for International Settlements (BIS)
Basel Committee on Banking Supervision (BCBS)
Financial Action Task Force (FATF)
Financial Stability Board (FSB)
Group of Twenty (G20)
International Accounting Standards Board (IASB)
International Monetary Fund (IMF)
International Organization of Securities Commissions (I0OSCO)

World Bank (WB)

2. Overview and Major Reforms in the Main Institutions

In the following we offer an overview of the governance structure of each institution
followed by a description of the main reforms to improve stakeholder participation.

2.1. BIS

The Bank for International Settlements (BIS) is the world’s oldest international
financial organization, set up in May 1930 and headquartered in Basel, Switzerland.
BIS is a treaty-based organization with its own secretariat, a convention, charter,
statutes, Brussels protocol, and a series of formal agreements.> Its purposes are to
act as a bank for central banks, to promote monetary and financial stability, and to
foster international cooperation in banking matters.

4 Eric Helleiner, Stefano Pagliari and Hubert Zimmermann (eds), Global Finance in Crisis: The
Politics of International Regulatory Change (Routledge 2010).
5 Bank for International Settlements (BIS), 'About BIS: Legal Information - Overview'
<https://www.bis.org/about/legal.htm>, last accessed: 02/2017.



2.1.1. Governance structure

BIS members are around 60 countries represented by their central banks, which
together make up around 95% of world’s GDP. Some international organizations
are also included as participants. As regards our list of previously marginalized
stakeholders, these 60 countries represented do include Argentina, Brazil, China,
India but neither Vietnam nor Bangladesh.® The right of representation and voting
is proportional to the number of shares subscribed in each country.” Decision-
making in the board occurs generally by simple majority of those present or
represented by proxy.® Decisions affecting the structure or functioning of the Bank
(such as its regulations or reforms) requires two-thirds supermajority and the
approval by majority of the general meeting.” Representation is proportional and
based on the amount of shares a holder subscribes to, similar to the special drawing
rights (SDR) system of the IMF (see below).!°

2.1.2. Main reforms

Most of the — quite limited — reforms to improve stakeholder participation included
building other “off-shoot” organizations, namely the Committee on the Global
Financial System (CGFS), the Committee on Payments and Market Infrastructures
(CPMI), and the Markets Committee (MC).!! The BIS also progressively expanded
the number of its members, but it did so only incrementally and to a limited extent
Finally, BIS established Representative Offices for Asia and the Pacific (in 1998),
for the Americas (in 2002); an Asian Consultative Council (in 2001), and a
Consultative Council for the Americas (in 2008).

2.2. BCBS

The headquarters and Secretariat of the Basel Committee on Banking Supervision
(BCBS) are located at the Bank for International Settlements (BIS) in Basel. The
BCBS was established in 1974, after the financial market turmoil following the
Bretton Woods breakdown in 1973. It shares similar functions with the BIS, as it
focuses on the promotion of financial stability, standard-setting, cooperation, soft
law, monitoring and supervision. It therefore does not produce any directly
enforceable law; rather, it generates guidelines and recommended practices for
individual national authorities to be taken up according to their discretion.

2.2.1. Governance structure

Formal members include banking institutions of each member state, as well as
international agencies and international organizations. Each member has a vote, and
decision-making takes place by consensus. The original BCBS members were:

¢ BIS, 'Member Central Banks', <http://www.bis.org/about/member_cb.htm>.

7 Statutes of the Bank for International Settlements, 20 January 1930, amended 27 June 2005),
Chapter II, Art. 14; Bank for International Settlements, 'About BIS: Legal Information'
<https://www.bis.org/about/legal.htm>, last accessed: 02/2017.

8 Statutes of the Bank for International Settlements.

9 Statutes of the Bank for International Settlements.

10 Statutes of the Bank for International Settlements.

1 BIS, 'About BIS: History — Overview',
<https://www.bis.org/about/history Snew fin architecture.htm>, last accessed: 02/2017.



Belgium, Canada, France, Germany, Italy, Japan, the Netherlands, Sweden,
Switzerland, United Kingdom and the United States (the so-called G-10 countries),
plus Luxembourg. In 2001, Spain was invited to join.!? In March 2009, membership
was extended to Australia, Brazil, China, India, Korea, Mexico and Russia.!’
Further, in June of the same year, several additional countries were invited:
Argentina, Indonesia, Saudi Arabia, South Africa, Turkey, Hong Kong SAR and
Singapore.'* In 2014, Chile, Malaysia and the United Arab Emirates were invited
as observers.!> The current membership structure of BCBS relies upon three
categories. Full members correspond to a total of 28, whereby the previously
marginalized countries examined in our volume are included with the exception of
Vietnam and Bangladesh. Additionally, the central banking institutions of Chile,
Malaysia, United Arab Emirates are included as observers. Finally, several
supervisory groups, international agencies, and other bodies are taking part to the
meeting, such as the BIS itself, the Basel Consultative Group, the European
Banking Authority, the European Commission, and the IMF.

2.2.2. Main reforms

The transformation of the two original governance groups — the Core Principles
Liaison Group and the Core Principles Consultation Group — can be seen as an
indirect change of participation mechanisms. Their mission was to bring together
supervisors from G-10 and non-G10 countries (along with the IMF and the World
Bank) for discussions on the work of the Basel Committee.!® Core Principles
Liaison Group members include all the previously marginalised countries examined
in this volume, except Vietnam and Bangladesh. Consultative Group members
corresponded to 21 members in total, none of which from our sample, but many
otherwise small and/or peripheral countries are included. These two groups no
longer exist and in 2009, in view of the expansion reforms, they were replaced by
the Basel Consultative Group.!” Additionally, the Basel Committee started the
International Conference of Banking Supervisors (ICBS) serving as a forum for
discussions and information-sharing among senior supervisors from many
countries — over 100 in 2004, which convenes every other year.!® The joint
establishment of the Financial Stability Institute (FSI) in 1999 by the BIS and the
Basel Committee could possibly be considered as an opportunity for increased
participation and access, given that it serves as a cross-border communication and

12° As'per correspondence with Mr. Karl Cordewener, BCBS Deputy Secretary General, 24th of
November 2015.

13" BIS, 'Expansion of membership announced by the Basel Committee', 13 March 2009,
<http://www.bis.org/press/p090313.htm>, last accessed: 02/2017.

14 As per correspondence with Mr. Karl Cordewener.

15 As per correspondence with Mr. Karl Cordewener.

16 Basel Committee on Banking Supervision, Promoting Financial Stability, Submission for the G-
7 Heads of Government at the 1999 Ko6ln Summit, March 1999, 3, 13,
<http://www.bis.org/publ/bcbs48a.htm>; Basel Committee on Banking Supervision, Report for the
G7 Summit, May 2005, 8, <http://www.bis.org/publ/bcbs113a.htm>, last accessed: 02/2017.

17 As per correspondence with Mr. Karl Cordewener.

18 BIS, 'Report for the G7 Summit', May 2005, <http://www.bis.org/publ/bcbs113a.htm>, 8, last
accessed: 02/2017.



collaboration forum among participants from different countries. It is, however, an
informal channel.!

As for the non-state input, some progress can be observed over time, for
instance in the preparation of the Basel Accords, a crucial set of regulations in the
banking industry. The preparation of so-called Basel I (1988) took place as a closed
meeting with limited transparency and no public input. Basel II (2004), instead, was
developed with the use of notice-and-comment procedure allowing for public input.
The Basel III framework was agreed in 2010-2011 and also included such
participation opportunities. For instance, when the proposal for the reform was first
issued in 2009, incorporated comments from a variety of stakeholders, and drew
participation from a wide number of them. As a result, the revised proposal
significantly differed from the original.?°

2.3. FATF

The Financial Action Task Force (FATF) was established in 1989 to set and
implement standards against money laundering and terrorism financing. The FATF
developed a set of recommendations for its members to follow, issued in 1990, and
then revised in 1996, 2001, 2003 and 2012. The organization also monitors the
implementation progress of its members, their anti-money laundering (AML) and
counter-terrorist financing (CTF) techniques and measures, and it promotes the
adoption and implementation of such measures internationally. FATF also
collaborates with other international actors to prevent financial crime and to protect
the international financial system.

2.3.1. Governance structure

The FATF plenary meets three times a year’! and appoints a president (a senior
official) and a vice-president from among its members once a year.?? FATF also
has a secretariat which supports the task force and the president; this service is
provided by the Organization for Economic Co-operation and Development
(OECD) in Paris. Its functions comprise supporting FATF activities, including its
working groups; facilitating co-operation between the three types of members (see
below); facilitating communication to members and others; and managing and
administration. FATF secretariat is funded by an annual budget supported by the
member contributions according to the OECD scales, with the OECD channeling
these services.?> In addition to its AML and CTF activities, FATF also focuses on
the issue of financial inclusion — defined as “ensuring access to financial services
at an affordable cost in a fair and transparent manner”2* — and releases a number of

19 BIS, 'Report for the G7 Summit' (n 18), 9.

20 Chris Brummer, Soft Law and the Global Financial System: Rule Making in the 21st Century
(Cambridge University Press 2015), 203f.

2L FATF, 'Who we are' <http://www.fatf-gafi.org/about/>, last accessed: 02/2017.

22 FATF, 'FATF Presidency' <http://www.fatf-gafi.org/about/fatfpresidency/>, last accessed:
02/2017.

23 FATF, 'FATF Secretariat' <http://www.fatf-gafi.org/about/fatfsecretariat/>, last accessed:
02/2017.

24 FATF, Topic: Financial Inclusion, 8 Financial Inclusion Publications, <http:/www.fatf-
gafi.org/publications/financialinclusion/?hf=10&b=0&s=desc(fatf releasedate)>, last accessed:
02/2017.




reports on this topic.?> Actors at risk of such financial exclusion are identified as
emerging markets and developing countries.?¢

There were 16 original FATF “full” members and currently there are 37
members.2” All countries considered in this volume except Vietnam and
Bangladesh are current members. In addition, nine related organizations serve as
associate members; and 22 organizations are involved as observers.?® The former
are mostly various regional groups, such as the Asia/Pacific Group on Money
Laundering (APG) and the Caribbean Financial Action Task Force (CFATF). The
latter tend to include regional development or central banks, as well as
organizations such as Europol, Interpol, United Nations Office on Drugs and Crime
(UNODC), Organization for Security and Co-operation in Europe (OSCE) and the
like.?’ Not every or any country can become a FATF member. There are specific
requirements of strategic importance to be met, which are assessed through
quantitative and qualitative indicators. Quantitative indicators include their GDP;
the size of the banking, insurance and securities sectors; and population size.
Qualitative indicators comprise their impact on the global financial system
(including the degree of openness of the financial sector and its interaction with
international markets); active participation in a FATF-Style Regional Body (FSRB)
and regional prominence in and commitment to AML/CFT efforts; level of
AML/CFT risks; and efforts to fight those risks. Other indicators relate to the level
of compliance with financial sector standards and participation in the relevant
international organizations.*°

2.3.2. Main reforms

Reforms concerned first and foremost participation criteria. In 1991-1992, FATF
expanded its nation-state membership from the original 16 to 28 members. This
was followed by another expansion in 2000 to 31 members, with yet another
expansion to its current 37 members.>! As regards non-state actors, a variety of
organizations participate in FATF in the quality of observers; those are mostly
intergovernmental organizations or large banks. These include the European Bank
for Reconstruction and Development (EBRD), Europol, Eurojust, and the IMF.
Regional banks from less developed regions are included, as well, such as the

25 Asia/Pacific Group on Money Laundering, World Bank, Financial Action Task Force, FATF
Guidance, Anti-money laundering and terrorist financing measures and Financial Inclusion, June
2011, http://www.fatf-
gafi.org/media/fatf/content/images/ AML%20CFT%20measures%20and%20financial%20inclusio
n.pdf, last accessed: 02/2017.

26 Asia/Pacific Group on Money Laundering (n 25).

27 FATF, 'History of the FATF' <http://www.fatf-gafi.org/about/historyofthefatf/>, last accessed:
02/2017.

28 FATF, 'The 36 Members of the FATF' <http://www.fatf-gafi.org/about/membersandobservers/>,
last accessed: 02/2017.

2 FATF, 'The 36 Members of the FATF' (n 28).

30 FATF, 'FATF Membership Policy' <http://www.fatf-
gafi.org/about/membersandobservers/fatfmembershippolicy.html>, last accessed: 02/2017.

31 FATF, 'History of the FATF' <http://www.fatf-gafi.org/about/historyofthefatf/>, last accessed:
02/2017.




African Development Bank and the Asian Development Bank.>? As regards civil
society representatives or other non-profit participation, the 2002 Best Practices
Paper on Combating the Abuse of Non-Profit Organisations publication, also
known as Recommendation 8, can be seen as an indirect form of such inclusion. It
requires a review of laws and regulations in order to prevent the non-profit sector
to protect it from financial crime and establishes best practices. The paper was
updated in June 2013, and further revised in 2014 with input from governments and
private sector (including non-profit organisations).>*> Another and more direct
development included a Consultation and Dialogue Meeting with Non-Profit
Organisations (NPOs) in March 2015 in Brussels. The main purpose of the meeting
was specifically to increase communication with non-state actor representatives on
the relevant FATF work. Some specific issues discussed concerned the
Recommendation 8; the roles of states and the non-profit sector in protecting them
against terrorist financing, as well as the ways in which to protect them against such
abuse; assessing compliance with the FATF standards, including the standards
concerning non-profit organisations; and the non-profit organisations’ access to
financial services. The meeting itself included 21 attending non-profit organisations
the representatives of which were able to engage in the discussions directly.>*

2.4. FSF-FSB

The Financial Stability Forum (FSF) was founded in 1999 by the G-7 finance
ministers and central bank governors following recommendations by the president
of the Deutsche Bundesbank, who was commissioned to suggest new structures to
improve the international coordination among supervisory bodies and financial
institutions with the goal of promoting financial stability. The Forum was very
informal in nature and its purpose was to bring together the following actors:
national authorities responsible for financial stability in treasuries, central banks,
and supervisory agencies; sector-specific international groupings of standard-
developing regulators and supervisors; international financial institutions engaged
in surveillance, monitoring, and implementation of standards; central bank expert
committees concerned with market infrastructure and functioning.®> Then, the
Financial Stability Board (FSB) was established in 2009 to took over from the FSF
upon the same structures with a broader mandate in the wake of the financial crisis.
More ambitious than its predecessor, FSB is an international body to monitor and
make recommendations regarding various aspects of the global financial system.
Its secretariat is located in Basel, hosted by the Bank for International Settlements
(BIS).’® In terms of legal framework, FSB was recognized as a not-for-profit
association in 2013 under Swiss law.’” The FSB functions include advising,

32 FATF, 'FATF Members and Observers' <http://www.fatf-gafi.org/about/membersandobservers/>,
last accessed: 02/2017.

33 FATF, 'Best Practices on Combating the Abuse of Non-Profit Organisations' <http://www.fatf-
gafi.org/documents/documents/bpp-combating-abuse-npo.html>, last accessed: 02/2017.

3% FATF, 'Consultation and Dialogue with Non-Profit Organisations' <http:/www.fatf-
gafi.org/publications/fatfrecommendations/documents/npo-consultation-march-2015.html>,  last
accessed: 02/2017.

35 FSB, 'Our History' <http://www.fsb.org/about/history/>, last accessed: 02/2017.

36 FSB, 'Contact' <http://www.financialstabilityboard.org/contact/>, last accessed: 02/2017.

37 FSB, 'Our History' <http://www.fsb.org/about/history/>, last accessed: 02/2017.



coordination, standard-setting and soft law (in the form of guidelines), and
monitoring.8

2.4.1. Governance structure

The FSB organizational structure includes the plenary, the steering committee,
standing committees, working groups, the regional consultative groups, the chair,
and the secretariat. The plenary is the only decision-making body of the FSB.?
Decisions by the plenary are taken by consensus.*’ There are 25 member
jurisdictions including the countries that we define as previously marginalized
stakeholders except for Vietnam and Bangladesh, which are not members.*!
Membership also includes some international organizations, such as: the BIS, IMF,
OECD, and WB; international standard-setting and other more informal bodies,
namely: the Basel Committee on Banking Supervision (BCBS); Committee on the
Global Financial System (CGFS); Committee on Payments -and Market
Infrastructures (CPMI); International Association of Insurance Supervisors (IAIS);
International Accounting Standards Board (IASB); International Organization of
Securities Commissions (I0SCO).*> Members are represented by a quota system,
with the number of seats reflecting financial and economic indicators.*

Thus, formal membership includes governments, which are represented by
their finance ministry, plus a central bank or a financial regulator representative,
and the main international financial institutions. Representatives of the private
sector are informally included in the discussions but they are not formal members.
Similarly, there are no civil society representatives as full members. FSB
nevertheless incorporates Article 3 in its charter which concerns external
consultation in decision-making, involving consulting non-members and other
external stakeholders. It also states a need for a structured process for public
consultation on policy proposals; and for publication of reports to beyond its
members for accountability purposes.#*

2.4.2. Main reforms

In November 2008, the leaders of the G-20 countries called to expand the FSF
membership in order to strengthen its effectiveness and to develop and implement
stronger regulatory and supervisory standards.*> This membership expansion and
formalization of the organization into the FSB has been the main type of reform
that took place in the organization’s history, given its otherwise quite short timeline.
There have also been some reforms in the participation process and structure.

38 FSB, 'About the FSB' <http://www.fsb.org/about/>, last accessed: 02/2017.

3 FSB, Charter of the Financial Stability Board, June 2012, 4 <http://www.fsb.org/wp-
content/uploads/FSB-Charter-with-revised-Annex-FINAL.pdf>, last accessed: 02/2017.

40 FSB, About the FSB, Charter of the FSB, June 2012, <http://www.fsb.org/about/>, last accessed:
02/2017.

41 FBS, 'FSB Members' <http://www.financialstabilityboard.org/about/fsb-members/>, last
accessed: 02/2017.

42 FBS, 'FSB Members' (n 41).

4 FBS, 'FSB Members' (n 41), Art. 11.

4 FSB, 'About the FSB', Charter of the FSB, June 2012, Arts. 3, 4 http://www.fsb.org/about/>, last
accessed: 02/2017.

45 FSB, 'Our History' (n 37).




Normally, there is an upper limit of 70 plenary seats. Many emerging markets and
developing economies countries only had one each, but now several of them
(Argentina, Indonesia, Saudi Arabia, South Africa and Turkey) hold two seats each
(at the cost of the international financial institutions members reducing theirs from
two to one). ¥ As regards external participation, it appears that non-member
authorities refer to finance regulators or ministries that are not from the member
jurisdictions. This does not include NGOs or third sector organizations, but it is
apparent that some informal engagement with them does occur, as well.’

2.5.G-20

The Group of Twenty (G-20) was established in 1999 for the purposes of bringing
some of the key economies in the world to cooperate on global economic and
financial matters. It was meant to expand from the similar goals of the G-7 (created
in 1976) to reflect the interests of a broader range of key nation-state participants
s0 as to include emerging market economies’ goals and perspectives.

2.5.1. Governance structure

There is no particular headquarters for G-20. The members generally meet once a
year (more often in case of special circumstances such as a deep crisis or recession)
in various locations.*® In terms of its legal framework, G-20 is an informal forum
and does not have a permanent secretariat, instead having a temporary secretariat
set up by the country that holds the presidency at the time. It does have a president,
and the presidency rotates annually, with regional balance in mind. The presidential
rotation proceeds in form of a “troika” pattern, whereby the current president is
supported by the preceding and future host country.** Moreover, the “troika”
rotation occurs according to regional groupings, so that a member from each group
gets an equitable turn to participate.>® The current members of G-20 are: Argentina,
Australia, Brazil, Canada, China, France, Germany, India, Indonesia, Italy, Japan,
Mexico, Republic of Korea, Russia, Saudi Arabia, South Africa, Turkey, the United
Kingdom, the United States and the European Union (EU)’!, therefore including 19
nation-states and the EU. All of the “previously marginalized countries” on our list
are included except for Bangladesh and Vietnam.

The members — heads of state or government, finance ministers and central
bank —are represented each with one vote; however, since the organization is highly
informal, the voting is more of an arriving to a consensus as a result of discussions.

46 FSB, 'Report to the G20 Brisbane Summit on the FSB's Review of the Structure of Its
Representation, 15-16  November  2014'  <http://www.financialstabilityboard.org/wp-
content/uploads/Report-to-the-G20-Brisbane-Summit-on-the-FSB%E2%80%99s-Review-of-the-
Structure-of-its-Representation.pdf>, last accessed: 02/2017.

47 Correspondence with Joe Perry, Member of Secretariat, Financial Stability Board (FSB), 5-26
October 2015.

48 Correspondence with Joe Perry (n 47).

4 B20 Coalition, 'About G20' <http://www.b20coalition.org/about-g20.php>, last accessed:
02/2017.

S0 CIGI, 'The Future of the G20 Process' <https://www.cigionline.org/publications/2010/11/future-
g20-process>, last accessed: 02/2017.

51 G20, 'About G20' <http://g20.org/English/aboutg20/AboutG20/201511/t20151127 1609.html>,
last accessed: 02/2017.



There is no charter or legally-binding decisions.>®> Other countries — and
international organizations — can be invited to participate in summits and ministerial
meetings at the discretion of the host country.>® Other opportunities for participation
are obtained by international organizations. G-20 has been particularly close to the
Bretton Woods institutions due to having been designed as part of their framework
from its inception.>* Other organizations include the FSB, the ILO, the OECD, the
UN and its bodies, and the WTO, among others. Such international organizations
are typically invited to attend some of the most important of the G-20 meetings.>
There is also a variety of committees and groups that are providing advice to these
institutions (so, their participation is thus very indirect). > Further in terms of non-
state participation, there are a number of official engagement groups: B-20, C-20,
L-20, T-20 and Y-20, which include business, civil society, organized labor,
academia and youth as participants. Such groups collaborate externally with G-20.57

2.5.2. Main reforms

Given the nature and the structure of the organization, there have been no
membership reforms as such; just expanding over G-7 to G-8 and to G-20 in terms
of the member numbers accordingly. The formal composition of the group
remained unchanged since its inception.

2.6. IMF

The International Monetary Fund (IMF) is a treaty-based body created in 1945
following the Bretton Woods conference to build an international framework for
economic cooperation. The organization’s primary official goal is to ensure the
stability of the international monetary system, namely with respect to exchange
rates and international payments for transactions. The IMF seeks to accomplish this
goal via surveilling the member-states’ relevant activities and by advising them.
Other functions include facilitating trade, research and analysis, adjudication and
enforcement (including sanctions). It also provides the members with (conditional)
financial and technical assistance.>®

2.6.1. Governance structure

As regards its governance, the highest decision-making body is its board of
governors, where all members have a vote. The board has a governor and an
alternate governor per each member-state. The governor is appointed by the
member-state and is usually either a finance minister or a major bank head. The

52 The Group of Twenty: A History <www.g20.utoronto.ca/docs/g20history.pdf>, 24. Last accessed:
02/2017.

53 G20 Information Centre, G20 Members <http://www.g20.utoronto.ca/members.html>, last
accessed: 02/2017.

54 The Group of Twenty: A History (n 52), 43.

55 G20, Turkey 2015, 'About G20' <http://g20.org.tr/about-g20/>. Last accessed: 02/2017.

56 The Group of Twenty: A History (n 52), 42.

57 The Group of Twenty: A History (n 52), 42.

8 IMF,  Factsheet, 'The IMF at a  Glance, 16  September 2015
<http://www.imf.org/external/np/exr/facts/glance.htm>, last accessed: 02/2017.
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board’s powers include approving quota increases, allocating special drawing rights
(SDRs), admitting or withdrawing members, changing articles of agreement and
by-laws, electing and appointing executive directors, and resolving issues pertinent
to articles of agreement.’® The board of governors is advised by two ministerial
committees: International Monetary and Financial Committee (IMFC, composed of
24 members from the pool of 187 governors) and the Joint IMF-World Bank
Development Committee (composed of 24 ministers of finance or development).
Another important IMF decision-making body is the executive board, which
handles daily business of the organization, including discussions of member-states'
economies and global financial and economic policy issues. It is composed of 24
members which are meant to represent all member-states. Certain large economies,
such as the U.S. and China, have their own seats, whilst most others are grouped by
four or more countries, with the largest constituency consisting of as many as 24
member-states. The board makes decisions via informal discussions (especially for
preliminary analysis of complex issues). It also uses consensus mechanism or
formal voting (often followed by summing up the views). It may also be useful to
note that the IMF (namely, its boards of governors) usually meets with the World
Bank group on an annual basis for any common discussions relating to their work.
The IMF is currently governed by and accountable to 188 member-states. The
representation is comprised of basic votes (the importance of which receded over
the years) and the quota votes based on the aforementioned SDRs which is based
on a country’s perceived contributions to the global .economy. The membership is
near-universal, thereby it also includes the countries designated as previously
marginalised in this volume. Non-state actors such as individual civil society
members or NGOs are able to participate only informally.

2.6.2. Main reforms

The first 30 member-states acceded in 1945, with China and India among them.
Brazil joined in 1946, Argentina and Vietnam both joined in 1956, and Bangladesh
in 1972.%0 Nonetheless, the IMF has been criticized with respect to its problems of
governance and accountability, along with those experienced by the World Bank.
According to some commentators, the IMF has leaved much to be desired in its
institutional structure, representation, and accountability issues.’! In particular, it
has been pointed out that the majority of the IMF votes and most of its power were
in the hands of the richer countries (the minority), and specifically to the U.S. as
the only country with an individual veto power. What is more, governments are
represented in the IMF solely via finance ministers and central bankers, whereby
these actors are only accountable to specific groups while possibly neglecting and
under-representing the interests of other groups. Against this backdrop, a number
of important reforms took place in 2008 and 2010.5> Table 4.2 presents the

39 IMF, 'Governance Structure' <http://www.imf.org/external/about/govstruct.htm>, last accessed:
02/2017.

60 IMF, "List of Members', Last Updated: 13 June 2012,
<https://www.imf.org/external/np/sec/memdir/memdate.htm>, last accessed: 02/2017.

1 Joseph E Stiglitz, 'Democratizing the International Monetary Fund and the World Bank:
Governance and Accountability' 16(1) Governance (2003) 111-139.

92 IMF, The IMF’s 2008 Quota and Voice Reforms Take Effect, Press Release No. 11/64, March 3,
2011, <http://www.imf.org/external/np/sec/pr/2011/pr1164.htm>. Last accessed: 02/2017.
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distribution of quotas (in millions of SDRs) by comparing the data from 2007 with
those of 2017.%3

Table 4.2. Quotas of IMF Members in 2007 and 2017

Member Quotas in 2007 Quotas in 2017
Argentina 2’1171 3°187.3
Bangladesh 5333 1°066.6
Brazil 3°036.1 11°042.0
China 8°090.1 30°482.9
India 4°158.2 13°114.4
Vietnam 329.1 1’153.1

One can observe that all quotas of the investigated countries increased, some of
which spectacularly, namely those of Brazil, China and India. The IMF Executive
Board promoted these reforms in order to improve the effectiveness of governance,
as well as to enhance the transparency and credibility of the institution. The work
started with some initial preparations and deliberations in 2006 aiming to
redistribute members’ quota shares with their respective economic weight. It has
been also planned to make quota and voting shares more flexible and responsive to
any changes in the global economy, and to give more voice to low-income
countries, especially when the IMF plays an important advisory and financial role
in them.® The 2008 quota and voice reforms were quite significant in scale and
amended the IMF’s articles of agreement.® The results included an increased quota
for 54 member countries (up to 20.8 billion SDRs), and nearly tripling basic votes
(each member has an equal number of them). They also comprised a mechanism
for keeping constant the ratio of basic votes to total votes, and allowed executive
directors (representing 7 or more members) to appoint a second alternate executive
director (after 2012 elections of executive directors).®® Another result was to
simplify members’ relative positions and to increase transparency.®’ Although some
members expressed reservations regarding the 2008 reform package, it was said to
be a significant improvement of the status quo. According to the executive board,
more work needed to be done on measuring openness on value added, intra-

83 <https://www.imf.org/external/np/fin/tad/query.aspx> Last Updated: 20 January 2017, last
accessed: 02/2017.

% IMF, Report of the Executive Board to the Board of Governors, Quota and Voice Reform in the
International Monetary Fund, 31 August 2006,
<https://www.imf.org/external/np/pp/eng/2006/083106.pdf>, last accessed: 02/2017.

5 IMF, Report of the Executive Board (n 64).

% IMF, 'The IMF’s 2008 Quota and Voice Reforms Take Effect', Press Release No. 11/64, 3 March
2011 <http://www.imf.org/external/np/sec/pr/2011/pr1164.htm>, last accessed: 02/2017.

87 IMF, Reform of Quota and Voice in the International Monetary Fund — Report of the Executive
Board to the Board of Governors, 28 March 2008,
<https://www.imf.org/external/np/pp/eng/2008/032108.pdf>, last accessed: 02/2017.
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currency union flows treatment, financial openness assessment, and measuring
variability. Some of this, in turn, required improvements in data availability.®8

The 2010 reform package brought about changes in two main areas: quota
shares and governance in terms of the executive board size and composition.*® The
reform consists of several components. To begin with, all quotas were doubled, and
the so-called New Arrangements to Borrow (NAB) rolled back to preserve relative
shares.”® Most importantly for the purposes of our study, there has been a significant
shift of voting powers to emerging markets and developing economies countries
(over 6%).”! As aresult, the top 10 shareholders really represent the top 10 countries
in the world in terms of economic contribution (the countries include the U.S.,
Japan, four main European countries, and the four BRICs). Thereby, 80% of the
shift comes from advanced countries and oil producers, with 20% coming from
other emerging countries.”? In terms of governance structure, the executive board
member size is to be held at 24. However, it is now all-elected, there are two fewer
seats for advanced European countries, and its composition is to be reviewed every
eight years.”> What is more, following Dennis and Robert Leech in their analysis of
the IMF voting procedures, it is important to distinguish between a member-state’s
voting power and its weight.”* They define power as the ability to make a difference
to the outcome, and weight as simply the number of votes allocated by the rules.
The authors claim that combining the provision of capital with voting rights does
not necessarily result in a democratic and accountable system. It also results in gaps
between a member’s power and weight: for instance, the U.S. has much more power
than its weight. The authors use voting power analysis to examine the power
relations of the IMF governance structures, as well as the effects of the membership
and governance reforms. They also look at the two-level voting procedures where
member-states are placed into groups and each group’s executive director (of the
executive board) casts the vote en bloc, rather than each member-state casting it
individually. This also has understandable implications for marginalizing some
stakeholders. By being part of such groups, some stakeholders give up their
independent votes for the membership. On the other hand, being part of a particular
group may strengthen it if members’ goals can be satisfied.

Table 4.3 present the changes in the executive directors resulting from the
reforms.”>

8 IMF, Reform of Quota and Voice (n 67).

% International Monetary Fund, IMF Quota and Governance Reform — Elements of an Agreement,
31 October 2010 <https://www.imf.org/external/np/pp/eng/2010/103110.pdf>, 1. Last accessed:
02/2017.

70 International Monetary Fund, IMF Quota and Governance Reform (n 69).

! International Monetary Fund, IMF Quota and Governance Reform (n 69).

"2 IMF, IMF Survey Magazine: In the News, IMF Governance Reform, IMF Board Approves Far-
Reaching Governance Reforms, 5 November 2010,
<http://www.imf.org/external/pubs/ft/survey/so/2010/NEW110510B.htm>, last accessed: 02/2017.
73 International Monetary Fund, IMF Quota and Governance Reform (n 69).

4 Dennis Leech and Robert Leech, 'A New Analysis of a priori Voting Power in the IMF: Recent
Quota Reforms Give Little Cause for Celebration' in Manfred J Holler and Hannu Nurmi (eds),
Power, Voting, and Voting Power: 30 Years After (Springer 2013), 389-410.

5 Leech and Leech, 'A New Analysis' (n 74) 30-33.

4-13



Table 4.3. Executive Directors’ Reforms

2006 2012
Country Rank Weight (%) Power (%) Rank Weight (%) Power (%)
Argentina 23 1.99 1.89 23 1.84 1.75
Brazil 21 2.47 2.33 18 2.81 2.67
China 17 2.94 2.78 11 3.82 3.63
India 22 2.40 2.27 17 2.81 2.67

As evident from the table, while some countries in our sample (Brazil, China, and
India) benefitted from the quota reforms, others (Argentina) declined both in their
weight and power. Bangladesh and Vietnam are not reported in their study, also
because they did not feature among the most prominent countries.. More
specifically, the biggest gainers in the Executive Board are China, India, Mexico,
Brazil, and South-East Asian constituency; the biggest losers are industrialized
countries including the U.S. However, following Leach and Leach, the effects of
the reforms upon the executive board power relations exist but are small. The U.S.
voting power share remains much larger than its weight; all other members’ voting
power shares are a little lower than their weights; and many emerging markets and
developing economies countries are still seriously underrepresented, even despite
the reforms (which yielded positive yet modest results). Even for the biggest gainer
in the board of governors (China), the increase amounts to less than 1% of total
voting power. Buckley joins Leach and Leach in criticizing even the “historic” 2010
quota reforms as insufficient. Indeed, while the BRICs now have 14.17% (which is
near the 15% needed for a veto), the U.S. continues to be the only member with a
veto power, and with by far the greatest power in the institution.”® Buckley posits
that such small reforms, while “better than nothing”, did not resolve the lack of
balance of power.

To conclude, the IMF has developed some provisions for non-state actor
participation, namely to include “civil society” representatives (CSOs). The IMF
definition of civil society includes “business forums, faith-based associations, labor
unions, local community groups, nongovernmental organizations (NGOs),
philanthropic foundations, and think tanks” and excludes anything governmental,
media, or individual businesses.”’” At the global level, CSOs are involved via
communication with the IMF management, in meetings and forums. The public is
formally allowed to participate in consultations with the IMF papers; it can also
participate in meetings and seminars on specific policy or country issues, or to
review its existing policies. CSOs can also attend seminars and provide comments.
Additionally, the IMF and the World Bank together organized a civil society policy
forum occurring alongside the annual and spring meetings of the organizations.
CSOs can participate, as well as organize their own sessions. There is also a CSO
fellowship program during those meetings. The Independent Evaluations Office

76 Ross P Buckley, 'Reforming the International Monetary Fund' 3(1) Global Policy (2012) 102-107.
7 IMF, 'Factsheet: The IMF and Civil Society Organizations, 5 April 2016,
<http://www.imf.org/external/np/exr/facts/civ.htm>, last accessed: 02/2017.
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(IEO) has collaboration platform with CSOs’®. At the country level, the
involvement occurs via the IMF Managing Director or surveillance mission
meetings with CSOs, for instance, at country visits. When dealing with developing
countries on issues of poverty reductions, such meeting options also exist, notably
for consultation purposes when designing the programs. Finally, the resident
representatives of the Fund interact with the local CSOs”.

2.7.1ASB

The International Accounting Standards Board (IASB) was set up for the purposes
of ensuring transparency, accountability and efficiency in global financial
markets.®

2.7.1. Governance structure

IASB is an independent, private-sector body that operates in the framework
developed by the International Financial Reporting Standards (IFRS) Foundation.
More specifically, IFRS oversees the IASB in terms of its governance and support
operations, namely through IFRS trustees, whilst the IASB itself functions as a
standard-setting body that includes technical, as well as advisory and sector-
specific expert staff.3! This structure also includes the monitoring board which
serves as a link between the IFRS trustees and public authorities. Finally, the IFRS
advisory council serves as a formal expert body to advise the IASB and the IFRS
Trustees.®?

Members are individuals, not countries, with occasional and very general
“geographical allocation” which is referred to by continental areas or regions rather
than nation-states. IASB statutes mention: “(a) six trustees appointed from the
Asia/Oceania region;(b) six trustees appointed from Europe;(c) six trustees
appointed from North America;(d) one trustee appointed from Africa; (e) one
trustee appointed from South America; and (f) two trustees appointed from any
area, subject to maintaining overall geographical balance.”®® Membership is
however non-representative in the sense that the so-called independent experts are
selected according to their professional competence and practical experience rather
than as delegates of a particular government, bank or other institution. According
to the organization’s constitution, each expert has one vote.®*

8 IMF, 'Factsheet' (n 77).

7 IMF, 'Factsheet' (n 77).

80 IFRS, 'About Us, Mission Statement' <http://www.ifrs.org/About-us/Pages/IFRS-Foundation-
and-IASB.aspx>, last accessed: 02/2017.

81 Tim Biithe and Walter Mattli, The New Global Rulers: The Privatization of Regulation in the
World Economy (Princeton, NJ: Princeton University Press, 2011).

82 I[FRS, 'About Us: Mission Statement' (n 80).

8 IFRS Foundation, Constitution, Revised and Approved by the Trustees, January 2013
<http://www.ifrs.org/The-organisation/Governance-and-
accountability/Constitution/Documents/IFRS-Foundation-Constitution-January-2013.pdf>, last
accessed: 02/2017.

8 IFRS, 'Process for IASB Member Appointments' <http://www.ifrs.org/About-
us/IASB/Members/Pages/Process-for-IASB-Member-Appointments.aspx>, last accessed: 02/2017.
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2.7.2. Main reforms

Since their establishment in 2001, IFRS and IASB conducted a number of reforms.
Few of them aimed at modifying stakeholder participation in a direct way, but some
affected participation indirectly. As regard state actors, the establishment of new
groups, boards and offices can be seen as an increase in indirect participation. In
2011, IASB emerging economies group was created; and in 2012, the Asia-Oceanic
office.® There are also a number of developments in the TASB and the IFRS recent
history that can be viewed as reforms towards a greater inclusion of non-state
actors. Some of these developments reflect a fairly substantive review process. One
of such developments is the creation of the IFRS monitoring board in 2009,
consisting of capital market authorities, whose main purpose of this board is to
increase public accountability of the entire foundation.®® The board reviewed the
IFRS governance in 2010-2011 (including the issues of structure and
representation) and published the review along with an action plan in 2012. The
results contained a decision to include up to four more emerging markets
representatives and to increase collaboration with IOSCO. Importantly, a periodic
evaluation for existing members every three years was introduced.’” The review
itself was conducted jointly by the monitoring board and the trustees. A global
public consultation took place with a two-month comment period and a number of
subsequent public stakeholder meetings in Asia, Europe, and North America. In
total, a few hundred letter comments were received and considered when producing
the resulting action plan.3®

2.8.10SCO

The International Organization of Securities Commissions (IOSCO) is an
association that brings together securities regulators in over 115 jurisdictions, with
regulators in emerging markets accounting for 75% of its membership. IOSCO
serves as a standard setter for the international securities sector, thus promoting,
developing and implementing such standards. It also collaborates with the G-20 and
the Financial Stability Board (FSB) on the global regulatory reform agenda. The
principles and objectives of IOSCO also provide a basis for evaluation of the
securities sector by the IMF and the World Bank.’

2.8.1. Governance structure

There are several bodies within the [OSCO structure: presidents committee, [OSCO
board, growth and emerging markets committee, regional committees, and affiliate
members consultative committee. Currently, ordinary members of the presidents
committee are the financial or securities’ representatives of 126 countries or areas,

85 IFRS, 'Process for IASB Member Appointments' (n 83).

8 Charter of the IFRSF Monitoring Board, <http://www.ifrs.org/About-us/Documents/CHARTER-
OF-THE-IFRSF-MONITORING-BOARD rev_Feb 2016.pdf>, last accessed: 02/2017.

87 Charter of the IFRSF Monitoring Board (n 85).

88 IFRS, "Monitoring Board and the Trustees of the IFRS Foundation Announce Conclusions of
Their Governance and Strategy Reviews, 9 February 2012
<http://www.ifrs.org/Alerts/PressRelease/Pages/Strategy-review-Feb-2012.aspx>, last accessed:
02/2017.

8 QICU-IOSCO, 'About I0SCQ' <https://www.iosco.org/about/?subsection=about_iosco>, last
accessed: 02/2017.
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wherein the six countries considered as previously marginalized for the purposes of
this research (Argentina, Bangladesh, Brazil, China, India, and Vietnam) are all
included. Associate members of the presidents committee are the financial or
securities’ representatives of 17 countries, regions or organizations, such as the
European Commission, European Securities and Markets Authority, OECD, IMF,
etc.”” The IOSCO board is a governing and standard-setting body, composed of 33
to 34 securities regulators, with a chair and two vice-Chairs.”!

2.8.2. Main reforms

There were a number of smaller administrative reforms and some more important
ones that relate to participation. The smaller reforms address the changes in by-laws
and concern a variety of IOSCO’s functions and governance procedures. Namely,
the 1996 reformed by-laws introduced decision-making through consensus in its
preamble.”? The 1996 reformed by-laws allow self-regulatory organizations (SROs)
from countries with no governmental securities regulator to become ordinary
members.”? Also, derivatives regulators with supervisory responsibilities from
countries where the national body is an ordinary member, are made eligible to join
IOSCO as associate members. Prior to the amendment, ordinary membership
applicants had to state the dates and cities of the conferences they had previously
attended. the 1996 reform makes it no longer mandatory. Although a rather
symbolic change, 1996 by-laws make a greater mention of the technical and
emerging markets committees and set out some rules for their functioning.®*
Further, as per section 17, the executive committee was reformed to consist of 19
members rather than 18. This includes the chairperson of the technical, emerging
markets, and regional committees and 13 elected ordinary members (including 1 by
each regional committee). This expands the membership slightly and increases
regional representation.’> Voting allocations were modified for a number of
members by appendix 4.°® More important participation reforms, however, stem
from the expansions of their numbers to the current inclusion of most of the world’s
capital markets — a series of expansions that occurred since 1999.

% OICU-I0SCO, 'About IOSCO' (n 89).

o1 OICU-IOSCO, 'T0OSCO Board',
<https://www.iosco.org/about/?subsection=display committee&cmtid=11>, last accessed:
02/2017.

92 OICU-IOSCO, International Organization of Securities Commissions, Reformed By-Laws,
<https://www.iosco.org/about/?subsection=by-laws>, 2. Last accessed: 02/2017.

3 OICU-10SCO, 'Reformed By-Laws' (n 91), 4.

% OICU-IOSCO, ' Reformed By-Laws' (n 91), 5.

95 OICU-IOSCO, International Organization of Securities Commissions, Reformed By-Laws (n 91),
5-6, last accessed: 02/2017.

% QICU-IOSCO, International Organization of Securities Commissions, Appendix 4 — Voting
arrangements under By-law 28.1 and 28.2, <https://www.iosco.org/about/?subsection=by-laws>,
last accessed: 02/2017.

%7 Tony Porter and Duncan Wood, 'Reform without representation? The international and
transnational dialogue on the global financial architecture' in Leslie Elliott Armijo (ed), Debating
the Global Financial Architecture (SUNY Press New York), 236-256.
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2.9. The World Bank

Similar to the IMF, the World Bank started its history in 1944 at the Bretton Woods
conference.”® It is headquartered in Washington, D.C. and has over 120 offices
worldwide, with two main official goals that evolved to the present time: ending
extreme poverty and promoting shared prosperity by fostering income growth.
More specifically, the Bank’s tasks include international development projects,
research and analysis, monitoring and surveillance, enforcement (including
sanctions) and adjudication.®

2.9.1. Governance structure

Over time, the World Bank came to comprise five institutions in one: the
International Bank for Reconstruction and Development (BRD), International
Development Association (IDA), the International Finance Corporation (IFC), the
Multilateral Guarantee Agency (MIGA), and the International Centre for the
Settlement of Investment Disputes (ICSID)!%. The World Bank is a treaty-based
organization with 188 member countries. The World Bank has two main
organizational units: the executive directorate and the boards of governors. The
executive directors consist of the World Bank president and 25 directors.!! The
boards of governors is the bank’s senior decision-making unit, even if it delegated
most of its powers to the executive directors.'%?-In terms of its organization, the
boards of governors includes one governor and one alternate governor appointed
by each member country. Those individuals are typically the country's minister of
finance, governor of its central bank, ora similar senior official. They serve for
terms of five years and can be reappointed.!®3

Membership in the Bank is open to all members of the IMF.!%* The membership is
also slightly different for each of the World Bank Group organizations. With
regards to the IBRD, the assignment of the voting quota occurs on the basis of the
country’s quota in the IMF, in a similar fashion.!*> Full membership is limited to
governments.!%® Civil society can participate informally by being involved in
discussions, consultations, and information exchange. Such participation includes
CSOs at  global, regional, and country levels, trade unions, faith-based
organizations, indigenous movements, foundations, and so on. Participation also
includes monitoring the Bank’s activities and collaborating in operational activities
in various fields of the Bank’s work. Some examples of CSO interlocutors with the

%8 The World Bank, History' <http://www.worldbank.org/en/about/archives/history>.

% The World Bank, 'What We Do’ <http://www.worldbank.org/en/about/what-we-do>, last
accessed: 02/2017.

100 The World Bank, 'History' <http://www.worldbank.org/en/about/history>, last accessed:
02/2017.

101 The World Bank, "Boards of Directors'
<http://www.worldbank.org/en/about/leadership/directors>, last accessed: 02/2017.
102 The World Bank, "Boards of Governors'

<http://www.worldbank.org/en/about/leadership/governors>. Last accessed: 02/2017.

103 The World Bank, 'Boards of Governors' (n 101), last accessed: 02/2017.

104 The World Bank, "Member Countries'
<http://www.worldbank.org/en/about/leadership/members>, last accessed: 02/2017.

105 The World Bank, 'Board of Directors' (n 100).

106 The World Bank, 'Member Countries' (n 103).
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Bank include the Access Initiative, Action Aid, Environmental Defense, and
others.!” This collaboration results in a wide variety and a high number of
publications and reports.!®® The Bank and CSOs also collaborate extensively for
consulting purposes on matters such as governance, access to information, climate
change, the Bank’s strategies (including sector strategies such as agriculture or
health), research, and studies such as the annual World Development Reports.!?
The World Bank manages its collaboration with the CSOs via 120 civil society
focal points across the institution in over 80 countries and in its DC office, as well
as regionally and in its operational and departmental units. The Civil Society Team
(CST) facilitates coordination, formulates institutional strategy, advises senior
management, provides research and disseminates information.!!°

2.9.2. Main reforms

One of the main types of reforms that took place gradually over the years pertains
to the expansion of the number of member states. Since the World Bank also
includes four other sub-organisations, Table 4.4 summarizes membership years for
the members on our “previously marginalized countries” list in the respective
organizations:!!!

Table 4.4. The WB Organizations Membership:
Entry Years of “Marginalized” Countries

Country IBRD IDA IFC MIGA ICSID
Argentina 1956 1962 1959 1992 1994
Bangladesh 1972 1972 1976 1988 1980

Brazil 1946 1963 1956 1993 Not a member
China 1945 1960 1969 1988 1993

India 1945 1960 1956 1994 Not a member
Vietnam 1956 1960 1967 1994 Not a member

In 2010, the World Bank also underwent a reform of its quota allocations, similarly
to the IMF. At same time, over the past two decades, the World Bank established
funding mechanisms to facilitate non-state actor participation in its development
activities. It provides grants either indirectly via governments, or directly via
specialised mechanisms. Currently, about 10% of the Bank’s annual funding
portfolio ($2 billion US dollars) is given to government-operated community-

107 The World Bank, 'Civil Society Organizations'
<http://web.worldbank.org/ WBSITE/EXTERNAL/TOPICS/CSO/0,,contentMDK:20127718~men

uPK:288622~pagePK:220503~piPK:220476~theSitePK:228717,00.html>, last accessed: 02/2017.
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<http://web.worldbank.org/ WBSITE/EXTERNAL/TOPICS/CSO/0,,contentMDK:20127029~page
PK:220503~piPK:220476~theSitePK:228717,00.html>, last accessed: 02/2017.

109 The World Bank, "Frequently Asked Questions'
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driven development projects or social funds.!'? The World Bank Group (WBG)
established two semi-independent compliance mechanisms for its financed
projects. The first mechanism is the Inspection Panel, established in 1993 as an
independent forum for private citizens who may have concerns of their interests
being harmed by a World Bank-funded project. The second mechanism is the
Compliance Advisor/Ombudsman Office (CAO) established jointly by the IFC and
the MIGA in 2000. The CAO audits IFC and MIGA’s compliance with
environmental and social safeguard policies and plays a role of an ombudsman
mediating disputes between companies, governments, and CSOs.!'!? Additionally,
and to promote a greater level of transparency and accountability, the World Bank
expanded its information disclosure policy in 1994, and further updated it in 2001
and 2005. Further, in 2009, it adopted a new access to information policy with a
“presumption of disclosure”, meaning that all Bank documents are presumed to be
public unless they are on a “positive list” of exceptions. This 2009 information
reform also includes an appeals mechanism for stakeholders searching unavailable
documents.!'!4

3. Concluding Remarks

This overview has shown that even in global financial governance — a hard case for
stakeholder inclusiveness — there have been a number of institutional reforms to
enhance the participation of previously marginalized stakeholders, corresponding
to both state and non-state actors. Specifically, we can identify four major types of
reforms: reforms that relate to membership rule, namely to the extension of the
membership base or quotas; voting reforms, that is, reforms entailing the
modification of voting rights to empower previously marginalized stakeholders; the
rearrangement of organizational structures to include previously marginalized
stakeholders in boards of directors and the like; and informal changes to support
participation, such as consultation-and disclosure practices. At the same time, we
observed that the scope of these reforms is relatively limited, as radical reforms are
rare, many of them correspond to minor changes that do not fundamentally alter the
logic of participation and representation, and the overall intensity of reform activity
is moderate. What is the emerging picture with respect to the participation of
previously marginalized stakeholders? Do reforms make a difference? First of all,
an in-depth examination is required, as reforms appears to differ considerably
across institutions and with respect to the concerned stakeholders. Then, after the
case studies, a comparative chapter focusing on this policy area will provide a
systematic examination of these patterns to bring together cross-case and within-
case insights.

112 The World Bank, 'Frequently Asked Questions' (n 108).

13 The World Bank, The Inspection Panel, About Us,
<http://ewebapps.worldbank.org/apps/ip/Pages/AboutUs.aspx>; Compliance Advisor Ombudsman,
About the CAO, <http://www.cao-ombudsman.org/about/>, last accessed: 02/2017.

114 The World Bank, Frequently Asked Questions (n 108).
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Global Financial Governance and Banking Regulation:
Redesigning Regulation to Promote Stakeholder Interests

Kern Alexander®

1. Introduction

The global financial crisis of 2007-08 demonstrated serious weaknesses in global financial
governance and has led to comprehensive reforms of international financial regulation. The
G20 and the Financial Stability Board have taken the lead post-crisis with efforts to make
international financial standard setting more accountable and legitimate by involving more
countries in the standard setting process and by making deliberations more transparent and
reflecting the views of a broader number of stakeholders. Moreover, the G20 initiated at the
Heads of State Summit in September 2009 an extensive reform of international financial
regulation with the overall aim ‘to generate strong, sustainable and balanced global growth.’
An important feature of the international regulatory reforms has been the G20’s stated objective
to make financial regulation more ‘macro-prudential’, that is, to address risks and
vulnerabilities across the financial system and broader economy that might threaten the stability
of the financial system — and hence imperil the stability and sustainability of the economy. The
crisis demonstrates the need to adopt a more holistic approach to financial regulation and
supervision that involves linking micro-prudential supervision of individual institutions with
broader oversight of the financial system and to macroeconomic policy. This chapter makes
the novel contention that the crisis was the result not only of inadequate international regulatory
standards (e.g., Basel II) but that it resulted also from flawed international decision-making
structures that failed to incorporate the views and perspectives of most countries and many non-
state actors that represent societal stakeholders whose interests were not taking into account in
the international financial standard setting process.

As is highlighted throughout this book, the process of spreading and implementing
effective regulation represents a central challenge in the governance of today's global financial
system. This chapter contributes to the overall theme of this volume by attempting to shed more
light on the decision-making processes in international financial standard setting bodies such
as the Basel Committee on Banking Supervision and to analyse critically whether or not the
views and interests of other countries and stakeholder groups outside the Basel Committee are
adequately taken into account in the development of international banking supervisory
standards. Other chapters in this volume analyse the extent to which stakeholder groups
contribute to, and have a voice in, international decisionmaking and standard setting in
important areas. of global public policy. After critiquing pre-crisis international financial
standard setting, the chapter discusses how post-crisis international regulatory reforms have
increased the number of countries involved in international standard setting from the small
number of advanced industrialised countries pre-crisis to a much broader grouping that includes
large emerging market and developing countries and representatives from regional trading
blocs. This chapter submits that although significant progress has been made in increasing the
number of countries involved in international financial decisionmaking, these bodies still do
not meaningfully involve other countries (outside of the G20) in decision-making, nor do they
adequately involve non-state actors representing a large number of societal stakeholder groups
in such decision-making. This is particularly the case with international financial bodies, such
as the Basel Committee, which still do not adequately consult nor involve societal stakeholder

* I am grateful to Bruce Pollock, Dr. Xenia Karametaxas and Leonardo Gelli for research assistance.
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groups, such as environmental and social governance representatives, in their decision-making
processes and institutional structures.

This chapter suggests that the inclusion of more countries and societal stakeholder
groups in global financial governance will enhance the efficacy, accountability and legitimacy
of international financial regulatory norms. This is because stakeholder engagement is driven
most often by enlightened self-interest, in which the effectiveness of decision-making depends
crucially on the expertise and resources of societal stakeholders, who as strategic actors are in
a position to influence more effective governance and because of their incentives, expertise and
resources are able more effectively to diffuse policies globally.!

The chapter first considers how decision-making has evolved in the most important
international financial sector bodies, namely, the Group of 10 (G10) central banks with
particular focus on how they have influenced the development of international standards of
banking supervision. Second, the chapter considers the case of the Basel Committee on
Banking Supervision and its role pre-crisis in setting international banking supervisory
standards for all countries with market-based banking systems, but without the involvement or
participation of countries who were not members of the Basel Committee or of non-
governmental organisations that represent societal stakeholder groups affected by the standards.
The crisis of 2007-08 demonstrated how the Basel Committee’s supervisory standards failed to
estimate and manage the risks that toppled the global banking system. The section suggests
that had decision-making been more accountable and legitimate in involving more countries
and stakeholder groups from outside the G10 advanced economies then the harshest aspects of
the crisis could have been mitigated. Third, the chapter discusses how the post-crisis
international regulatory reforms have expanded the number of countries involved in
international standard setting, particularly the Basel Committee which now has close to thirty
members in contrast to thirteen pre-crisis.. Although international financial committees are now
consulting a broader number of countries, stakeholder groups that represent broader economic
and societal interests are under-represented and often not consulted in international financial
standard setting activities, particularly regarding environmental and social sustainability
concerns.

Also, section 4 discusses the emergence of informal bodies of standard setters consisting
of representatives from the financial sector, regulatory community, and stakeholder groups,
which act outside of international financial standard setting bodies. These new international
bodies are beginning to influence the content of international norms in environmental and social
governance. These initiatives, however, are limited and suggest that more should be done to
integrate a broader array of international bodies and stakeholder groups into international
financial standard setting processes.

2. Global Financial Governance and the Rise of G10 Committees

In international finance, the globalization of financial services has necessitated that central
banks and financial regulators develop cooperative relations to facilitate their oversight and
regulation of banking and financial services. Beginning in 1962, the central banks of the ten
leading industrialized nations began to meet regularly at the Bank for International Settlements?

! Tim Biithe, Joost Pauwelyn, Martino Maggetti and Ayelet Berman, ‘Conclusion: The Participation of
Marginalized Stakeholders in Global Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet
Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health
Institutions (Oxford University Press).

2 The Bank for International Settlement (BIS) is an international organization created under the Hague Agreements
of 1930 and the Constituent Charter of the Bank for International Settlements of 1930. See James C Baker, History
of the Bank for International Settlements (Cambridge University Press 2002), 32.
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and other venues to coordinate central bank policy and to organize lending to each other through
the General Arrangements to Borrow.> From the 1960s until 1990s, the G10 central bank
governors represented the world’s most advanced industrialised countries and were responsible
for setting the regulatory agenda of other international financial standard setting bodies.

In the early 1970s, the IMF fixed exchange rate regime collapsed, leading many
countries to de-link the value of their own currencies to the value of the US dollar, thereby
resulting in increased volatility in foreign exchange rates and considerable instability in global
banking and financial markets. The ensuing volatility resulted in a clear and present threat to
financial stability when the German bank Herstatt Bankhaus of Cologne Germany collapsed
into insolvency in 1974 because of mismanaged foreign exchange exposures and the collapse
of the Franklin National Bank of New York — a systemically important U.S. bank — because of
mismanaged foreign exchange exposures. This led G10 central bank governors to create the
Basel Committee on Banking Regulation and Supervisory Practices (Basel Committee) in
December 1974 to address cross-border coordination issues and to enhance cooperation
between central banks and bank supervisors in overseeing cross-border banking activity.*

Since the 1970s, the three main G10 (also known as 'BIS') committees — the Basel
Committee, the Committee on Payment and Market Infrastructure, and the Committee on the
Global Financial System — have become the most influential international financial standard
setting bodies by exercising either direct or indirect influence over the development of banking,
currency, market and payment system regulation for all developed countries and most
developing countries. The Committees have examined many important central banking and
financial regulatory issues, as well as attempted to elaborate and promulgate best practices in
supervision and regulation, the functioning of payment and settlement systems, and the overall
operation of financial markets. They are usually chaired by senior officials of member central
banks and are composed of experts from central banks, regulatory authorities, and finance
ministries. In the case of the Basel Committee, members also include non-central bank
supervisory authorities and other regulatory and economic policy experts. Members of the
Committees have voting power and decision-making authority, while non-G10 country
representatives were often consulted for their views on a variety of regulatory and economic
issues. Frequently, special initiatives are undertaken to share experience with, and invite the
opinions of, those not directly involved in the work of the Committees.

In promoting cooperation in their respective areas, the Committees determine their own
agenda and follow their respective mandates to operate independently from their host
organization, the BIS, which only provides its good offices for meetings as well as
administrative and research support. Significantly, these Committees have resolved not to
adopt legally binding international standards in a public international law sense, but rather to
influence domestic regulatory practices and standards by adopting what has become known as
‘international soft law.”> Adopting international standards as soft law rather than in legally
binding form can also be observed in global health standard setting, where soft law is used as a
tool to achieve compliance with global standards.®

Although international soft law standards have been praised as allowing international
standard setters to respond flexibly to rapidly changing developments in financial markets and

% See Kern Alexander, 'The Fund’s Role in Sovereign Liquidity Crises' in Current Issues in Monetary and
Financial Law, Volume 5 (International Monetary Fund 2008) 131-190, 140-146.

4 Charles A E Goodhart, 4 History of the Basel Committee on Banking Supervision (Cambridge University Press
2011), chapter 14.

5 See Kern Alexander, Rahul Dhumale, and John Eatwell, Global Governance of Financial Systems: The
International Regulation of Systemic Risk (Oxford University Press 2006), chapter 3 (discussing international soft
law).

¢ See Biithe et. al. (n 1).
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to diffuse standards to a wider number of countries,’ they began to attract much criticism in the
early 2000s after the Basel Committee proposed amendments to the 1988 Capital Accord
known as Basel II that was intended to apply to the G10 countries and indirectly to all countries
that were members at the time of the International Monetary Fund and World Bank. This
attracted significant critical comment — especially later after the crisis began in 2007 when Basel
II’s capital and risk management standards were shown to have failed to protect the banking
system. This brought the work of the Basel Committee under close scrutiny by leading
policymakers and regulators.

3. The Basel Committee on Banking Supervision:
A Case Study of Inadequate Stakeholder Participation

The Basel Committee has been the most influential of the G10 committees with respect to its
impact on developing legally nonbinding international financial norms of banking regulation,
especially through the adoption of the Capital Accord, the Concordat, and the Core Principles
for Effective Banking Supervision (revised 2012) and their impact on domestic regulatory and
supervisory practices. The Basel Committee’s most famous international standards agreement
was the 1988 Capital Accord. The Capital Accord established a minimum eight percent capital
adequacy requirement on internationally active banks with headquarters in G10 countries.®
Between 1999 and 2004, the Committee engaged in a lengthy and radical revision of the Accord
known as ‘Basel II.” Basel II was concluded and text finalised in June 2004.

Although the revision of the Accord involved non-members of the Basel Committee
offering their views on the new capital framework, final decision-making and deliberation was
controlled by the G10 countries (13 countries as of 2004) and decisions were taken in opaquely
operated committees consisting of G10. members without consultation or involvement of
countries outside the G10 or of civil society groups who represent societal stakeholder interests
affected by the Committee’s decisionmaking. The flawed decision-making structure of the
Basel Committee not only produced inadequate regulatory standards for the countries that had
adopted them (because the bank supervisors were under tremendous influence by the global
banking interest groups) but also produced particularly pernicious standards for the many
countries of the world not on the Basel Committee but who were subject to its standards,
particularly developing and emerging market countries.

The financial crisis of 2007-08 revealed that banks were exposed to significant liquidity
risks, especially in their off-balance sheet exposures, and that they should have been holding
more loss-absorbent capital.” The flawed decision-making structure of the Basel Committee
contributed to the final agreement (Basel II) failing to incorporate realistic assessments of
credit, market and liquidity risks into bank capital models. Another major flaw in Basel II
was that it allowed banks to rely excessively on risk-weightings of bank assets to calculate
regulatory capital, resulting in procyclicality, which meant that banks were holding too little
capital during market upturns and too much capital during downturns.!® The procyclicality of

7 George Alexander Walker, International Banking Regulation: Law, Policy, and Practice (Kluwer 2001), preface,
xxiii; see also Biithe et. al. (n 1).

8 See the ‘International Convergence of Capital Measurement and Capital Standards' and their application based
on the principle of home country control to banks based in G10 countries with international operations: Committee
on Banking Regulations and Supervisory Practices (1988). International convergence of capital measurement and
capital standards (Basel, Switzerland).

9 G20 Summit Communique, (Sept 2009, Pittsburgh), par. 13f.

10 Kern Alexander, John Eatwell, Avinash Persaud, and Robert Reoch, 'Financial Supervision and Crisis
Management in the EU' (Commissioned Report for the EU Parliament Committee on Economic and Monetary
Affairs, EU Parliament 2007) <http://www-
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Basel II also had pernicious effects on countries whose economies were more prone to volatility
and booms and busts — specifically, developing and emerging market countries. Basel II also
favoured large banks with sophisticated data management systems over small banks (mainly in
developing and emerging economies) with less data in that it allowed banks with large amounts
of credit default and loss data to input that data into their regulatory capital calculation models,
while banks without the data (mainly smaller banks and most banks from developing countries)
had to hold higher capital amounts based on the regulator’s standardised model. The imbalance
in how regulatory requirements apply between developed economies and smaller developing
and emerging economies unfortunately persists in other areas of international financial
regulation and in other areas of global governance outside of finance, which is repeatedly
reflected in other chapters of this book.!!

As discussed above, the Basel Committee and other international standard-setting
bodies have been characterized as ‘networks’ of international technical experts, which are not
concerned with broader public policy or international political economy issues. Rather, they
are at the ‘coal face’ of technical and regulatory standard setting. They form a type of epistemic
community that is concerned with the stable and efficient operation of the global financial
system and share common views and philosophies regarding the role of regulation and central
banks in overseeing the operations of the banking and financial system.!? The goal of these
regulatory technicians in international bodies is to coordinate and cooperate with each other
regarding the cross-border operations of banks and financial conglomerates with operations
across financial sectors. These networks are composed of national regulators and supervisors
— mainly from developed countries — who have established several international bodies to
coordinate communication and the exchange of ideas among regulators on common issues of
concern. These regulatory networks play an important role in disseminating information among
regulators across financial sectors in different jurisdictions and, as is the case with other global
standard setting bodies, serve as the principal diffusion mechanism of global standards.!?

Before the 2007-8 crisis, non-state actors that constituted industry lobbying bodies (i.e.,
the Institute of International Finance) for the banking and financial services sector played a role
in international financial standard setting by sending representatives to participate in the
deliberations of the Financial Stability Forum (FSF) and other international financial bodies,
such as the Joint Forum on Financial Conglomerates, which consisted of representatives of the
Basel Committee, the International Organisation of Securities Commissions, and the
International Association of Insurance Supervisors. Crucially, the FSF and the Joint Forum
involved representatives of the banking and financial services industry in its deliberations and
it is commonly known that the major global banks were recruiting regulators who were involved
in the Basel II deliberations to come to work for the banks after the Basel II agreement was
concluded. The major banks were the only representatives from so-called stakeholder groups
who were permitted to participate in international financial standard setting on the grounds that
the deliberations were addressing merely technical issues of risk management and bank
corporate governance and therefore were not the concern of other societal groups that were not
directly involved in the financial services industry. Despite the criticism of involvement by
industry funded stakeholder bodies in international standard setting because of their parochial
interests that do not reflect broader societal concerns, it is submitted that their involvement can
be seen as a positive development in enhancing stakeholder participation as long as it is based

cfap.jbs.cam.ac.uk/publications/downloads/2007 alexander eatwell persaud reoch financial.pdf> (last accessed
4/24/2015).

! See Biithe et. al. (n 1).

12 See, e.g. Biithe et. al. (n 1).

13 See, e.g. Biithe et. al. (n 1).



on transparent decision-making structures and sound accountability mechanisms that involve
other non-state stakeholder groups on an equal basis.'*

3.1. Decision-Making and Legitimacy of International Financial Standard Setting

The international financial bodies lack the formal requisites of international organizations,
namely, that they are not subject to international law, and insofar as these bodies are neither
composed of States nor founded upon an international treaty, they are typically not subject to
minimum rules of transparency regarding, for example, the keeping of meeting minutes and
other records concerning decision-making and deliberations. It is argued in some quarters that
this lack of accountability in decision-making and operational processes can potentially
undermine the effectiveness and legitimacy of the IFIs. Achieving legitimacy is another theme
that resonates throughout this book and is an essential criticism of international financial bodies
as well as standard setters in other fields.!®

On the other hand, other commentators suggest that precisely because these international
standard-setting bodies are devoid of legal personality and excluded from the potential
discipline of international law, they gain in flexibility and enhanced coordination benefits, by
not being subject to formalistic rules of decision-making process and consultation, and therefore
are in a position to devise international norms that turn out to be more effective in influencing
state practice than traditional methods and procedures of public international law-making.!®
This flexibility offers the benefit of enhancing effectiveness and accelerating the process of
influencing the creation of law, but simultaneously risks drawing criticism, since this process
lacks accountability and traditional control mechanisms.!” For the exact reasons outlined
above, the worldwide financial crisis called the efficacy of this flexible and unstructured
decision-making framework into question and in particular has raised concerns regarding the
accountability, effectiveness and legitimacy of the IFI standard setting processes.

The case of the Basel Committee and its adoption of Basel II is a case in point about
how limited input from stakeholder groups — including the great majority of countries who were
expected and pressured to comply with Basel 11 by the IMF and World Bank — can result in
flawed and detrimental standards of regulation. To improve standard setting, it must be based
on the principles of accountability and legitimacy. In assessing whether the Basel Committee’s
standard setting process complies with the principle of legitimacy, a closer look at the Basel
Committee’s deliberation and decision-making process is necessary.

The Basel Committee addresses issues that are of global concern to regulators and
supervisors through a set of committees established to address particular issues of concern to
bank regulators. ~ After committees deliberate they issue recommendations to the Basel
Committee Secretary General and Deputy Secretary General who are in position to table
recommendations or issues of concern (including reports by external bodies) to Committee.
The Basel Committee’s decision-making operates on a consensus basis. Although the
Committee’s. decision-making has traditionally been secretive and substantially relied on
personal contacts, it has become more formalized in recent years because of the considerable
attention given to the deliberations over Basel II.!® The Committee’s decision-making places

14 Biithe et. al. (n 1).

15 Biithe et. al. (n 1).

16 See Christopher Brummer, Soft Law and the Global Financial System, (2" ed., Cambridge UP 2015), 338f.

17 Biithe et. al. (n 1).

18 For instance, during the Basel II negotiations, the Committee put a number of issues for consultation on its
website and engaged in a public dialogue on its website through the publication of its quantitative impact studies
which measured the impact of Basel II on a hypothetical basis based on the reports of a number of banks in both
G10 and non-G10 countries. See Basel Committee on Banking Supervision, QIS 3: Third Quantitative Impact
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a great deal of emphasis on decentralized implementation and informal monitoring of member
compliance. The Committee has sought to extend its informal network with banking regulators
outside the G10 through various consultation groups. For example, the Core Principles Liaison
Group remains the most important forum for dialogue between the Committee and
systemically-relevant non-G10 countries. Most recently, it has conducted seminars and
conferences with many countries outside of the G20 through the BIS Financial Stability
Institute that addresses implementation issues concerning international financial standards.

As mentioned above, monitoring noncompliance has generally been a decentralized task
that is the responsibility of Member States themselves, not international organizations, such as
the BIS, or other international bodies. Nonetheless, the Committee monitors and reviews the
Basel framework with a view to achieving greater uniformity in its implementation and
convergence in substantive standards. To ensure that its standards are adopted, the Committee
expects the IMF and World Bank to play a surveillance role in overseeing Member State
adherence through its various conditionality and economic restructuring programs. This
extended application of the Basel Committee’s standards to non-G10 countries has raised
questions regarding the accountability of its decision-making structure and its suitability for
application in developing and emerging market economies. In addition, because most G10
countries are members of the European Union, they are required by EU law to implement the
Capital Accord into domestic law.!

3.2. Ineffective Standard Setting

Although the flexible and secretive manner in which the Basel Committee conducted its
deliberations and standard setting was generally considered a strength in the effectiveness of its
governance structures and decision-making processes, it also had the unfortunate result of
insulating the Committee from outside public scrutiny that could have legitimately been carried
out by a wider array of non-state actors representing stakeholder interests concerned with the
development of banking and other financial regulatory standards. Indeed, the risk of regulatory
capture and conflict of interests resulted from an opaque decision-making process in which only
a few stakeholder groups (banks and their lobbying organisations) were allowed to influence
Basel Committee standard setting. - This is the main danger that exists in non-state actor
participation in international standard setting. The pressure by special interest groups, as it
occurred in the context of Basel I, was the manifestation of these risks that arose because of
the asymmetric involvement of a few stakeholder groups (in this case the banking industry) in
the decision-making process in the absence of any involvement of broader societal stakeholder
groups while decision-making itself lacked transparency and was not adequately scrutinised by
the public.?°

The implications for global financial governance of the international financial standards
produced by the Basel Committee and other international financial bodies discussed above have
raised important questions regarding the accountability, and legitimacy of global financial
governance. The growing importance of international financial standards and their acceptance
by most countries for their domestic regulatory systems demonstrates the influence of
international financial standard setting in its current guise. Nevertheless international financial

Study (2003) (<https://www.bis.org/bcbs/qis/qis3results.pdf>, last accessed 7/30/2020). Results regarding G10
and non-G10 countries are pinpointed on pages 3ff. and 13ff.

19 See Capital Requirements Directive (CRD) IV which consists of the Directive 2013/36/EU of the European
Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and the prudential
supervision of credit institutions and investment firms, and Regulation (EU) No 575/2013 of the European
Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment
firms and amending Regulation (EU) No 648/2012 [2013] OJ L176/1.

20 Biithe et. al. (n 1).

5-7



standard setting and related global governance structures failed in part to produce effective
regulations and supervisory standards because the countries and the banking industry that
developed the standards did not consult countries outside of the G10 industrial countries and
did not (with the exception of the financial services industry) consult non-state actor
organisations that represent broader stakeholder groups directly affected by international
financial decision-making. Unfortunately, the exclusion of countries that were not members of
the Basel Committee and neglecting the interests of other stakeholders is indicative of a more
general trend in stakeholder participation and integration in the creation and implementation of
international standards that, despite some improvement, that still persists. Other chapters of
this book reflect this.?!

4. Post-Crisis International Institutional Reforms

The global financial crisis of 2007-08 resulted in the largest global economic slowdown since
the 1930s and demonstrated serious weaknesses in global financial governance. The post-crisis
international regulatory reforms have been centred around the international policy initiatives of
the G20 and the implementation efforts led by the Financial Stability Board.

4.1. The G20 Response

The financial crisis has triggered intense efforts internationally, regionally and nationally to
enhance the monitoring of systemic stability and to strengthen the links between macro- and
micro-prudential oversight, supervision and regulation. One such response is the widening of
the international forum in which world-wide economic and financial policy issues are discussed
from G8, the group of eight leading industrialized countries, to G20 in 2008. The transition
from G8 to G20/Financial Stability Board (FSB) is of great importance because at all G20
meetings of 2008 to 2010, notably those in London (2009), Pittsburgh (2009) and Seoul (2010),
the financial crisis and the international response to it were the dominant topics. And it were
indeed decisions taken by the assembled 20 heads of state which kick-started many of the
national and regional responses to the crisis that are discussed in this section. For instance, in
motivating the steps it has taken to avoid a repetition of the crisis or at least to mitigate the
negative effects that a new financial crisis might have, the EU authorities regularly referred to
commitments made at G20 meetings.

Since the crisis, the philosophy of prudential financial regulation has shifted away from
a sole focus on micro-prudential regulation and supervision — the regulation of individual banks
and financial firms — to a broader focus on the whole financial system and how it relates with
the broader economy. This is called macro-prudential regulation. The redesign of international
financial regulation — and the main objective of global financial governance — is regulatory
challenge posed by the financial crisis will be how regulators and central bankers can strike the
right balance between micro-prudential regulation and supervision with macro-prudential
controls on the broader financial system and economy. The overriding theme of the
international financial reform initiatives (e.g., the G20, the Financial Stability Board and Basel
Committee) that began with the G20 Summits in Washington DC in November 2008 and
London in April 2009 has been how to devise effective regulatory frameworks that durably link
micro-prudential supervision with broader macro-prudential systemic risk concerns.

2L Biithe et. al. (n 1).



4.2. The Financial Stability Board

The Financial Stability Board is the international body that was given the responsibility by the
G20 Heads of State to develop international financial standards that control systemic risk and
provide more effective oversight of the global financial system.?> The FSB was created at the
G20 London Summit in April 2009 and was later established with legal personality by the G20
in the Cannes 2010 Summit Communique that stated that the Financial Stability Board will
have ‘legal personality’, which could potentially change the present system of legally non-
binding international financial soft law standards. The Cannes Communique also provided for
enhanced G20’s/FSB’s coordination with the International Monetary Fund on macro-prudential
financial regulation and oversight of the global financial system. This raises important issues
regarding the reach of FSB/G20/IMF decision-making and standard setting to countries outside
the FSB and G20 and their impact on the broader economy, environment and society. The G20
has addressed this concern partially by expanding the membership of the FSB and other
international standard setting bodies such as the Basel Committee to include twenty six member
countries, the European Central Bank and International Monetary Fund. This expansion mirrors
the more general tendency of incorporating emerging economies into international financial
committees, which this book expands on in other chapters.?

The FSB has adopted twelve key standards for sound financial systems, all of which are
legally non-binding soft law but nevertheless are expected to be incorporated into the national
regulatory regimes of all countries.?* Since its establishment, the FSB has been addressing a
diverse range of regulatory issues. For example, it adopted key ‘attributes’ or principles
governing effective bank resolution regimes in 2009 that allow banks experiencing financial
distress to be taken into resolution without causing a systemic crisis. Also, banks were required
under Basel III to ‘move expeditiously’ to raise the level and quality of capital, but in a manner
that ‘promotes stability of national banking systems.’

It has taken some of the work of the Financial Stability Forum forward by overseeing
reviews of the system of supervisory colleges to monitor each of the largest international
financial services firms.?> It has developed guidance notes and draft bank recovery and
resolution plans to assist with its advice to national authorities for implementing the FSB
Principles for Cross-Border Cooperation on Crisis Management.?® It has established
Principles for Sound Compensation Practices,”” and has coordinated with other international
financial bodies such as IOSCO to develop a consistent regulatory framework for the oversight

22 See G20, 'London Statement' (4/2/2009), par.15.

23 See Biithe et. al. (n 1). The same trend of including emerging economies can be seen, inter alia, in organisations
such as the BIS, BCBS, FATF, IMF, and the World Bank.

24 Financial Stability Board, 'Key Standards' (<http://www.financialstabilityboard.org/cos/key_standards.htm>,
last accessed 6/18/2018).

25 See the FSB protocol to establish colleges of supervisors for all major cross-border financial institutions.
Financial Stability Board (2009) “Overview of Progress in Implementing the London Summit Recommendations
for Strengthening Financial Stability ” (Report of the Financial Stability Board to G-20 Leaders), 2-3; and Financial
Stability Board (2009), “Guidance to Assess the Systemic Importance of Financial Institutions, Markets and
Instruments: Initial Considerations” (Report to G20 Finance Ministers and Governors, International Monetary
Fund, Bank for International Settlements, Financial Stability Board), 13. Other FSB initiatives include the
Financial Stability Board, see Financial Stability Forum (2009). “Principles for Cross-Border Cooperation on
Crisis Management” (; <http://www.financialstabilityboard.org/2009/04/principles-for-cross-border-cooperation-
on-crisis%2Dmanagement/>, last accessed 1/15/2015).

26 Financial Stability Board (2009) “Overview of Progress in Implementing the London Summit
Recommendations for Strengthening Financial Stability ” (n 26).

" Financial Stability Board, 'Principles for Sound Compensation Practices: Implementation Standards' (25
September 2009) 14, (<http://www financialstabilityboard.org/wp-
content/uploads/r_090925c.pdf?page moved=1>, last accessed 1/15/2015.

5-9




of hedge funds.?® It is also overseeing the emergence of national and regional frameworks for
the registration, regulation and oversight of credit rating agencies and encouraging countries to
engage in bilateral dialogues to resolve home-host country issues, involving inconsistencies and
disagreements that may arise because of different regulatory approaches.

To enhance the legitimacy of the FSB standard setting, the G20 and FSB increased their
membership to include 12 additional member countries compared to the previous membership
of the Financial Stability Forum and the G10 standard setting committees. The additional
membership includes large developing and emerging market countries, such as China, South
Africa, India and Brazil.

4.3. Consequences of Global Financial Governance Reform

As discussed above, the G20 and the Financial Stability Board have adopted the overall
objective of reconstructing financial regulation to address broader system-wide
macroprudential economic and financial risks. This requires not only stricter capital and
liquidity requirements for individual institutions, but also monitoring risk exposures across the
financial system and the inter-connections with the broader economy. < For example, the
G20/FSB objective of requiring systemically significant financial instruments (i.e., OTC
derivatives) to be traded on exchanges and centrally cleared with central counterparties is an
important regulatory innovation to control systemic risk in wholesale securities markets. Also,
systemically important financial institutions will-be subjected to more intensive prudential
regulatory requirements, including higher capital requirements and more scrutiny of their cross-
border operations.

5. The Role of Non-State Actor Stakeholder Groups

The global financial standard setting bodies discussed above have failed to interact with and
coordinate their standard-setting activities with other relevant non-state actors that represent
stakeholder interests on the international stage. An important question arises whether
international financial regulation adequately addresses environmental and social risks — for
example, the economic risks associated with the financial sector’s exposure to high carbon
assets and other environmental and social sustainability challenges.?’ Recent research suggests
that international financial standard setting bodies are not being used to their full capacity to
address systemic environmental and social risks and that such risks are in the ‘collective blind
spot of bank supervisors.’? Despite the fact that history demonstrates direct and indirect links
between systemic environmental risks and financial sector stability and that evidence suggests
this trend will continue to become more pronounced and complex as environmental
sustainability risks grow for the global economy. For example, the Basel Committee has yet to
take explicit account of, and therefore only marginally addresses, the environmental and social
risks that could threaten banking sector stability. Nevertheless, some international standard
setting groups are taking the lead in addressing environmental and social risks in the banking
and other financial sectors. There have been a number of initiatives undertaken by industry
groups consisting of financial institutions and investment firms to improve their management
of environmental and social risks. For instance, the largest banks, financial institutions and
other multinational firms involved in largescale infrastructure development have adopted the
Equator Principles which apply to risk management “for determining, assessing and managing

8 FSB, Principles for Cross-Border Cooperation (n 26), 11f.

2 The challenge of addressing environmental systemic risks was first introduced in the literature by an empirical
report authored by Kern Alexander entitled Stability and Sustainability in Banking Reform: Are Environmental
Risks Missing in Basel II1I? (UNEP/Cambridge University 2014).

30 Alexander, Stability and Sustainability in Banking Reform (n 29), 2.
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environmental and social risk in projects.’! The Equator Principles are primarily intended to
provide minimum standards for due diligence and monitoring to support responsible risk
management decision-making regarding lending and investing in largescale infrastructure
projects. They apply globally to all industry sectors and specifically pertain to four financial
products: 1) Project Finance Advisory Services, 2) Project Finance, 3) Project-Related
Corporate Loans, and 4) Bridge Loans. Different stakeholder groups provide guidance to
financial institutions and other multinational enterprises that have signed up to the Equator
Principles (EPFIs) on issues such as biodiversity and ecosystem services, climate change and
social risks.

Similarly, the Global Sustainable Investment Alliance (GSIA) is a collaboration of the
seven largest sustainable investment organizations in the world.>?> The GSIA’s mission is to
deepen the impact and visibility of sustainable investment organizations at the global level. The
GSIA aims to influence investment firms, insurance and asset management companies to
‘integrate into financial systems and the investment chain’ in order to ‘represent and advance
the sustainable investment community.’*3

The Global Reporting Initiative (GRI) is another important non-state actor representing
stakeholder interests affected by disclosure and reporting of the risk associated with
unsustainable economic activity. The GRI helps businesses and governments worldwide to
understand and communicate their impact on critical sustainability issues such as climate
change, human rights, governance and social well-being. The GRI Sustainability Reporting
Standards are developed with multi-stakeholder contributions and rooted in the public
interest.>* The GRI mission aims ‘[tJo empower decisions that create social, environmental and
economic benefits for everyone.’>® It focuses in the areas of creating standards and guidance
to advance sustainable development; provide the market with leadership on consistent
sustainability disclosures, including engaging with stakeholders on emerging sustainability
issues. The GRI also attempts to promote efficient and effective sustainability reporting by
improving the quality of disclosures made using the GRI Standards, reducing reporting burden
and exploring reporting processes that aid decision making. It also liaises with policymakers,
stock exchanges, regulators and investors to promote transparency and enable effective
reporting of sustainability risks. The GRI produces the Sustainable Reporting Standards, which
represent global best practice for reporting on economic, environmental and social risks and
challenges. In addition, GRI advises governments, stock exchanges market regulators in their
policy development to help create a more conducive environment for sustainability reporting.

And of relevance as a non-state international actor in global financial policy is the
International Institute for Sustainable Development (IISD).3” TISD is a research institute based
in Canada that influences the development of standards and understanding of sustainability
issues. This independent and research-focused institute analyses many different kinds of
sustainable development issues. The IISD’s work is organized around 5 programs: Economic

31 See Equator Principles (<https://equator-principles.com/>, last accessed 7/30/2020).

32 See Global Sustainability Alliance (<http://www.gsi-alliance.org/aboutus/>, last accessed 12/3/2019). These
organisations are: Association for Sustainable & Responsible Investment in Asia (ASrIA), European Sustainable
Investment Forum (Eurosif), Responsible Investment Association Australasia (RIAA), Responsible Investment
Association (RIA) in Canada, UK Sustainable Investment and Finance Association (UKSIF), US Forum for
Sustainable and Responsible Investment (US SIF), and Vereniging van Beleggers voor Duurzame Ontwikkeling
(VBDO) in the Netherlands.

3 See GRI, 'About GRI' (<https://www.globalreporting.org/information/about-gri/Pages/default.aspx>, last
accessed 1/15/2019).

34 See GRI, 'About GRI' (n 32).

35 See GRI, 'About GRI' (n 32).

36 See GRI, 'About GRI' (n 32).

37 See International Institute for Sustainable Development (<https://www.iisd.org/>, last accessed 7/30/2020).
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Law and policy; Energy; Resilience of communities and ecosystems; Water; Sustainable
Development Governance Knowledge. It produces reports that inform policymakers on areas
of economic and financial policy essential to sustainable development, including investment,
trade, public procurement and infrastructure finance and sustainability standards. It also
conducts research on the effect of financial regulation on the economy and has argued for the
reform of the financial regulatory system in order to improve transparency of climate-related
financial risks.

Other important stakeholder groups that consist of both state and non-state actors
include the Sustainable Banking Network (SBN) of the International Finance Corporation —
consisting of bank regulators of developing and emerging market countries, China, Brazil and
Peru, and a number of large banking groups and financial institutions and other stakeholder
groups — have adopted standards of bank corporate governance that incorporate environmental
and social risk controls into the institution’s risk governance strategy.*® The SBN consults not
only a wide number of countries that normally involved in international financial standard-
setting, but also involves other non-governmental stakeholder bodies in their deliberations and
outreach.

Under the SBN guidelines, bank supervisors in participating jurisdictions have engaged
in a variety of innovative regulatory and market practices to control environmental systemic
risks and to adopt practices that mitigate the banking sector’s exposure to environmentally
unsustainable activity and related social risks. A’ defining feature of the SBN is that its
membership largely consists of regulatory officials and financial institution representatives
from developing and emerging market countries and that none of their members are from central
banks or other regulatory authorities of the G10 advanced industrial countries. This has allowed
the SBN to define itself in a unique way by emphasising innovative and forward-looking
regulatory approaches that address in-many instances broader stakeholder interests related to
the environmental and social drivers of risk in the financial sector and the relationship with
financial stability and sustainability.

SBN regulatory members — including Brazil, China and India — have been concerned
with how prudential bank regulation affects the green economy and inequality in society. Their
regulatory initiatives have been based on existing regulatory mandates in Basel III to promote
financial stability by identifying, monitoring and managing banking risks both at the transaction
specific level and at the broader portfolio level. What is significant about these various country
and market practices is that the regulatory approaches used to enhance the bank’s risk
assessment fall into two areas: 1) Greater interaction between the regulator and the bank in
assessing wider portfolio level financial, social and political risks, and 2) banks’ enhanced
disclosure to the market regarding their exposures to systemic environmental risks. These
innovative regulatory approaches and market practices are the result of pro-active policymakers
and regulators adjusting to a changing world. Other international bodies, such as the United
Nations Finance Initiative, have sought to promote further dialogue between practitioners and
regulators on environmental sustainability issues and to encourage a better understanding of
these issues by financial regulators.’® Although the Basel Committee has formed a committee

38 See Sustainable Banking Network

(<https://www.ifc.org/wps/wem/connect/topics_ext _content/ifc_external corporate_site/sustainability-at-
ifc/company-resources/sustainable-finance/sbn>, last accessed 7/30/2020)

and the Global Progress Report of the Sustainable Banking Network, October 2019,
(<https://www.ifc.org/wps/wem/connect/topics_ext _content/ifc_external corporate_site/sustainability-at-
ifc/publications/publications_report_sbnglobalprogress2019>, last accessed 7/30/2020), 5ff.

39 See United Nations Environment Programme Finance Initiative, 'Inquiry into the Design of a Sustainable
Financial System' (23 January 2014; <http://www.unep.org/inquiry/portals/50215/Inquiry_expanded.pdf> , last
accessed 1/15/2015).
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to address certain areas of social risks, such as financial inclusion, it (and other international
financial bodies) has not addressed broader environmental and social risk governance concerns.
In 2017, a study*® commissioned by the United Nations Environment Programme suggested
that international financial standard setting could be made more effective and legitimate by
recognising some of the synergies that could be achieved by linking up the financial regulatory
reform agenda with international reforms undertaken in the area of sustainable development,
particularly regarding climate and environmental protection, financial inclusion and related
cultural sustainability issues. The UN report, however, stressed that none of the international
financial standards it reviewed has an explicit reference to sustainable development. It is argued
that integrating sustainable development into the global financial governance agenda is crucial
for ensuring a more robust, efficient and sustainable financial system. Despite some efforts to
this end, approaches are still uncoordinated and fragmented.

Accordingly, the UNEP report proposes to consider five pillars or ‘entry points’ that
might enhance the consideration and incorporation of sustainable development into
international financial standard setting. The five pillars are: Systemic Risk, Transparency,
Governance, Materiality and Culture.*! Some countries have already begun to link financial
regulatory objectives to sustainable development policies and practices.. Acting under the
guidance of the SBN, China, Brazil and non-governmental actors such as such as the GSIA,
GRI and IISD among others, have embarked on innovative risk assessment programmes to
assess financial stability risks associated with environmental and social sustainability concerns.
These international initiatives that are being spearheaded by important emerging market
countries and non-governmental actors are beginning to influence state practice internationally
and should be linked to and coordinated with the work of the traditional international financial
standard setting bodies, such as the Basel Committee.

6. Conclusion

The global financial crisis of 2007-08 has called into question the efficacy of the traditional
global financial governance model’s flexible and unstructured decision-making framework and
in particular has raised concerns regarding the accountability and legitimacy of the IFI standard
setting processes. The discussion of the international financial standard setting bodies’ efforts
in this area and the need for them to be more inclusive in their membership and to include more
non-governmental stakeholder groups suggests that global financial governance should be more
inclusive in whom they involve in their decision-making processes. This point is also
emphasised as one of the core conclusions of this book.*> The case of the Basel Committee’s
adoption of the flawed Basel II agreement based on a loosely organised decision-making
framework, which did not adequately incorporate the perspectives of non-G10 countries or of
the relevant non-governmental civil society groups, demonstrated the failure of global financial
governance prior to the crisis to address the risks that had imperilled the international financial
system.

Although after the crisis the number of countries involved in standard setting has
increased under the aegis of the G20, there remains inadequate involvement in the Financial
Stability Board and other international financial bodies by non-G20 countries. Moreover, non-
state stakeholder groups should be consulted more and involved in international financial

40See Toby A A Heaps and Danyelle Guyatt, 'A Review of International Financial Standards as they Relate to
Sustainable Development' (United Nations Environment Programme: Inquiry into the Design of a Sustainable
Financial System, February 2017) <http://unepinquiry.org/wp-content/uploads/2017/02/
A Review of International Financial Standards as They Relate to Sustainable Development.pdf>.

4! Heaps and Guyatt, 'A Review' (n 36), 5.

42 Biithe et. al. (n 1).
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standard setting. For example, the international bodies concerned with sustainability issues
should be expressly included in international standard setting. This would enhance the quality
of the standards adopted by international bodies by providing the opportunity to address the
broader economic and societal risks — particularly, environmental and social risks — that can
have a significant effect on financial stability thereby contributing to more sustainable
economic growth and financial development for all countries and stakeholder groups. The
overall message, welcomed in many reform circles, is that economic policymakers should
consider building institutional mechanisms that transcend national borders which establish
solidarity between the financial sector and all parts of society that are affected by financial risk-
taking.
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Brazil and Argentina in Global Finance Governance

Henrique Choer Moraes and Facundo Pérez Aznar”

1. Introduction

The participatory status enjoyed by Argentina and Brazil in global financial institutions was in
general upgraded in recent years, when both countries came to be recognized with a seat at the
decision-making table as a result of institutional reforms undertaken at global financial
governance settings. These reforms have, in a number of ways, been inspired by the pragmatic
perception that some actors that had been excluded until then should be allowed in so as to
ensure effectiveness in global financial governance. At the same time, some of these reforms
— particularly those implemented in the aftermath of the 2008 financial crisis — have also
responded to a call for increased legitimacy, with a view to granting voice to actors that had
been at the receiving end of decisions taken by others.!

The present chapter studies the interaction between the current position of Argentina
and Brazil as participants in the global financial governance and reforms adopted by institutions
that give shape to such governance. In particular, the chapter presents elements to discuss the
following questions: To what extent were Argentina and Brazil advocating for reforms to
render global financial governance more open to excluded stakeholders? Did they consider
themselves excluded stakeholders? In the cases where —and to the extent that — reforms have
been implemented, did these reforms contribute to increase the participation of Argentina and
Brazil?

In order to address these questions, the chapter will focus on the following institutional
changes to global financial governance: (a) the establishment of the G20 at the level of leaders,
of which Argentina and Brazil have been original members; (b) the quota and governance
reform of the International Monetary Fund (IMF), adopted in 2010; (c) the creation of the
Financial Stability Board (FSB), an overhaul of the former Financial Stability Forum (FSF)
with an expanded competence and membership, which included Argentina and Brazil from its
inception; and (d) the first enlargement of the Financial Action Task Force (FATF), to include
Argentina and Brazil.

As a general assessment, elaborated in the rest of the chapter, it can be argued that
Argentina and Brazil have traditionally taken a critical stance with respect to the structure and
functioning of global financial governance. This approach has been in many ways influenced
by their trajectories vis-a-vis the IMF, a key element to understand how Argentina and Brazil
shaped their views about the deficiencies of global financial governance as well as their
proposals for improving this system. As traditional “clients” of the Fund for most of their
histories, the two countries unsurprisingly saw these discussions from the position of excluded

* Henrique Choer Moraes is grateful for the inputs and useful information collected from interviews with Lucio
Capelletto, Carlos Marcio Cozendey, Paulo Elias Moraes, Norberto Moretti, Isabella Rosa Silva, David Salles
Valente and Carolina von der Weid. Facundo Pérez Aznar is grateful for the inputs and useful information
collected from interviews with Ayelén Amigo, Carlos Bianco, Ariana Destefanis, Maria Victoria Ferrari, Sebastian
Kaufman and Ariel Martins. The author is extremely grateful for the collaboration of Magdalena Bulit Goiii in the
preparation of this research.

! For an overview of the reforms, see Olga Kovarzina and Martino Maggetti, ‘Stakeholder Participation Reforms
in Global Financial Governance’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health Institutions
(Oxford University Press). Our analysis is informed by Mercy B DeMenno and Tim Biithe, "Voice and Influence
in Global Governance: An Analytical Framework' in Pauwelyn et al, Rethinking Participation in Global
Governance.



stakeholders. But also in the case of the FATF — where the criticisms, if existing, were not so
acute — Argentina and Brazil moved from a position of excluded stakeholders to full members.

The reforms examined in this chapter have certainly enabled an increased participation
of Argentina and Brazil, but there are differences in the extent to which the two countries have
taken advantage of these new opportunities.

Following this introduction, we take a closer look at the four institutions selected and
the reforms they implemented, where specific details and examples are examined with a view
to flesh out the argument that, in general, Argentina and Brazil have been given more
participatory capacities and have taken advantage thereof. Section 3 then discusses the main
takeaway points emerging from the comparison of Argentina and Brazil, so as to provide an
overview of how much (or if) reforms have enabled an increased participation of the two
countries on global financial governance. The conclusion assesses the evolution of the
participation of Argentina and Brazil and offers some reflections on the interplay between
legitimacy and effectiveness behind the reforms undertaken in the cases studied.

2. The Participation of Argentina and Brazil in Global Financial
Governance: Assessing the Impacts of Reforms

2.1. G20 Leaders’ Summits

2.1.1.Background

The establishment of the G20 at the level of leaders of the largest world economies is one of
the main reforms undertaken in global financial governance in the aftermath of the 2008
financial crisis. The competences of the G20 encompass areas that extend beyond finance and,
although not a standard-setter, it provides for a unique venue to coordinate policies at the
highest political level as well as to oversee and steer the work of a number of international
institutions. Brazil and Argentina have been participants since the first G20 summit, held in
Washington, in November 2008.

When US President George W. Bush invited leaders for what came to be the inaugural
G20 Summit,? Brazil was holding the presidency of the G20 forum of ministers and governors.
In this capacity, shortly before the Washington Summit, Brazil convened a ministerial meeting
(Sao Paulo, November 2008) in which it sketched its views on measures required to deal with
the crisis and its consequences. One of these views was the need to elevate the "current G20
status to a forum composed by Heads of Government."?

2.1.2. Importance of the agenda of the G20 for Argentina and Brazil/Alternative fora for
influencing topics covered by the mandate of the G20.

The agenda of the G20 was initially set up with a view to responding to the challenges emerging
from the 2008 financial crisis. The set of topics moving this agenda dovetailed with the interest
of Argentina and Brazil to see a reform of global financial governance, so as to better reflect
the reality of the world economy. The G20 provided both countries with a global forum to voice
their criticisms and proposals for updating the global financial governance. Because the claims

2 Statement by Press Secretary Dana Perino (G20 Washington Summit, 22 October 2008)
<http://www.g20.utoronto.ca/2008/2008announcement.html> (last accessed 12/18/2019).

3 Brazilian Ministry of Finance, ‘Global Financial Governance: Brazilian Proposal to the G20 Leaders Meeting on
Financial Markets and Global Economy’ (Washington, 15 November 2008)
<http://www.g20.utoronto.ca/2008/2008proposals.htm1> (last accessed 12/18/2019).

6-2



for reform were not coming across as effectively in other international financial settings, the
G20 was viewed as the main forum to advance the views of Argentina and Brazil.

The agenda of the G20 has been broadening since the Washington summit from topics
more related to financial regulation and macroeconomic management to areas more directly
concerned with development.* The Seoul Summit, in 2010, marks a moment when
development issues gained more prominence in the G20 agenda with the adoption of the Seoul
development consensus for shared growth.>

For Brazil, the financial and non-financial issues in the G20 leaders' agenda find
resonance on a number of its domestic policies as well as in positions advocated by Brazil on
international fora. Participation of Brazil in the G20 has served to showcase at a global venue
some of its successful experiences. This is the case with the G20 agenda items on food security
— where Brazil has developed a number of internationally-acclaimed solutions — and on the
costs of international remittances.

Similarly, for Argentina, many of the topics discussed within the G20 have relevance
mainly because of the financial aspects of the Argentine economic crisis of 1998-2003. As
shown below, a number of initiatives submitted by Argentina stem directly from its own
experience with a financial crisis. Perhaps the most evident sign of the importance Argentina
ascribes to the G20° was its decision to take the rotating presidency of this forum, beginning in
the end of 2017.

2.1.3. The establishment of the G20 and changes in the level of involvement and influence of
Argentina and Brazil

Because of its particularly broad mandate, with implications for the work of other international
institutions, the elevation of status of the G20 to a high-level political setting saw a clear
increase in the involvement of Argentina and Brazil — not only in the forum itself, but also in
global financial governance more generally. Participation as members in the G20 gave the two
countries a voice on topics on which they previously had little or no opportunity to express their
views; it also allowed them to raise the political profile of a number of topics that were either
covered chiefly by a technical perspective at the finance ministers’ G20 or not covered at all.

Brazil is an active member of the G20, although its engagement has shown a varying
degree of influence over decision-making and agenda-setting. The country was to a great extent
successful in its efforts to strive for a reform of global economic governance, although Brazil
was not alone in these efforts. ‘While not always taking the lead in putting forward initiatives
in the summits, Brazil is actively involved in advancing a number of items tabled by other
members that converge with domestic experiences in Brazil or that give expression to Brazilian
views and aspirations regarding the global agenda.

This type of engagement is illustrated by the following examples. First, as regards the
global economic governance reform, from the Brazilian perspective the financial crisis gave
credence to its views that global economic governance needed to be overhauled, in particular

4 John Kirton, ‘The G20, the G8, the G5 and the Role of Ascending Powers’ (27 December 2010) 14
<www.g20.utoronto.ca/biblio/kirton-g20-g8-g5.pdf> (last accessed 12/18/2019).

5 Tony Payne (2014), ‘The Global Governance of Global Crisis: Why the G20 Summit was Created and What We
Still Need it to Do’ University of Sheffield, SPERI Paper No 17, 4 <http://speri.dept.shef.ac.uk/wp-
content/uploads/2015/02/Paper-17-Global-Goverance-G20-Summit.pdf> (last accessed 12/18/2019); Lee Dong-
hwi, ‘G20  Seoul = Summit:  Assessment and  Future Prospects’ (IFANS,  12/13/2010)
<http://www.g20.utoronto.ca/biblio/LEE-5-20101213-en.pdf> (last accessed 12/18/2019).

®  Argentinian Ministry of Foreign  Affairs, ‘Argentina presidira el G20 en 2018
<http://echin.cancilleria.gov.ar/content/argentina-presidira-el-g20-en-2018> (last accessed 12/18/2019).
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to bring emerging countries into decision-making in this area. Brazil was active in expressing
this position.

Subsequently, already in the summits, Brazil took advantage of the visibility provided
by the G20 leaders’ meetings to reinforce — now to a higher-level audience — the claim that the
Bretton Woods Institutions "must adjust to the new status of developing countries as
indispensable actors in an increasingly interdependent world."” This claim was in fact not new,
since it had been in the agenda of the ministerial G20 since at least 2005.% But it was then
formulated openly as a political claim.

In what concerns the IMF, for instance, the Brazilian claim translated into a commitment
adopted by the G20 leaders, in Pittsburgh, to "a shift in quota share to dynamic emerging market
and developing countries of at least five percent from over-represented to under-represented
countries."’

Participation of Brazil in the G20 has also enabled it to effectively voice its concerns —
often along with other members — with respect to some proposals tabled in the context of
measures to combat the crisis. For example, Brazil was one of the G20 members not to support
the proposal to implement a bank levy.!°

In the case of Argentina, since the creation of the G20 the country sought to have an
important role on issues related to the financial sector, many of them drawing on its own
experience.

Some of the positions expressed by Argentina gave expression to lessons it drew from
the experience it had with the provision of assistance by the IMF. Thus, during the summit of
2008 Argentina warned about the risk of exacerbation of the international economic crisis and
claimed for the regulation of the international financial markets and the reform of multilateral
lending institutions. Argentina also suggested that the IMF should provide financial assistance
to member countries to reverse the effects of the global crisis without imposing policy demands
— a criticism many developing countries, not only Argentina, had with respect to the assistance
provided by the IMF.

Aside from using the G20 to channel concerns regarding the practices of the IMF,
Argentina also turned into proposals at the G20 a number of other aspects deriving from its
experience with the 1998-2003 financial crisis. First, during the summit of 2011, Argentina
raised criticism against the role played by credit rating agencies in the financial crisis. Second,
Argentina sought to introduce the debate on sovereign debt and holdout bondholders at the G20,
since there was a resistance to debate this topic at the IMF and the World Bank, in particular
the Argentinian proposal to implement an international system for sovereign debt restructuring.
Third, Argentina supported before the G20, in 2015, the need to safeguard countries from
vulture funds.

7 Luiz In4cio Lula da Silva, ‘The G20 in the midst of the crisis’, G 20 London Summit 2009,.

8 In 2005, the Ministers of Finance and Central Bank Governors had adopted the G20 Statement on Reforming the
Bretton Woods Institutions (BWI), where it was recognized that the governance structure of the BWIs — both
quotas and representation — should reflect the shifting changes in economic weight of countries. See G20 Statement
on Reforming the Bretton Woods Institutions (Meeting of Finance Ministers and Central Bank Governors, 16
October 2005) <http://www.g20.utoronto.ca/2005/2005bwi.html> (last accessed 12/18/2019).

9 G20 Leaders Statement: The Pittsburgh Summit (Pittsburgh Summit, 24-25 September 2009) para 20
<http://www.g20.utoronto.ca/2009/2009communique0925.html> (las accessed 12/20/2019).

10 Katharina Gnath and Claudia Schmucker (2011), ‘The Role of the Emerging Countries in the G20: Agenda-
setter, Veto Player or Spectator?” Bruges Regional Integration & Global Governance Papers 2/2011, 8
<https://www.coleurope.eu/sites/default/files/research-paper/brigg 2-2011 gnath schmucker.pdf> (last accessed
20 December 2019); John Kirton, ‘Brazil’s Contribution to G20 and Global Governance’ (18 May 2011)
<http://www.g20.utoronto.ca/biblio/kirton-eneri-110518.html> (last accessed 12/20/2019).
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Another important issue of the agenda of the G20 was the debate on "base erosion and
profit shifting" (BEPS), whose inclusion in the agenda of the 2014 summit, in Brisbane — and
the result obtained therein — were perceived as a success for the Argentine government. This
topic reflected a particular domestic concern in Argentina, in view of tax avoidance strategies
implemented in the country, but it was also perceived as a stepping stone to enable Argentina
to participate in the corresponding committee of the Organization for Economic Cooperation
and Development (OCDE) and to amplify its presence in that organization.

2.1.4. Governance/policy-making of G20-related issues in Argentina and Brazil

Both in Argentina and in Brazil, policy-making regarding G20-related issues is done across the
government.

The work of coordination and follow-up of Brazil’s participation in the G20 leaders'
summits is shared by the Ministry of Foreign Affairs — responsible for the agenda not belonging
to the "financial track" — and the Ministry of Finance. The Brazilian "Sherpa", the
representative of the leader in the intersessional period, is a high-ranking diplomat from the
Ministry of Foreign Affairs.!! In the performance of its role as coordinator for non-financial
topics, the Ministry of Foreign Affairs interacts with other government agencies that may be
relevant for Brazil’s participation in the G20.

In the case of Argentina, this work is shared by the Ministry of Foreign Affairs and the
Ministry of Finance, which also liaise with other government agencies such as the ministries of
Agroindustry, Labour, Employment and Social Security.

2.2. International Monetary Fund

2.2.1. Background

The case of the IMF, particularly the reform undertaken therein, shows a clear difference
between the approaches taken by Argentina and Brazil. The factor that accounts for this
difference is the break-up of Argentina with the IMF (until 2015) in pursuance of its view that
the Fund held responsibility for leading the country to the severe 1998-2003 crisis.

In September 2003, refusing to make concessions to seal a three-year aid package from
the IMF, Argentina defaulted on a $3 billion loan payment to the IMF. On January 2006, after
years of an openly hostile relationship with the Fund, Argentina cleared its entire $9.81 billion
debt with the institution. When announcing this decision, then President Néstor Kirchner called
the debt “a constant vehicle for meddling, because it is subject to periodic reviews and was the
source of requirements that contradicted each other and were opposed to the objective of
sustainable development™!?.

While Argentina opted for a strategy of “non-participation” at the IMF following its
financial crisis, Brazil sought to strengthen its financial position in the institution in order to
claim more voice. When the IMF agreed the quota and governance reform of 2010 3 — the main
institutional change operated in the Fund in the past years — Brazil was seeing the
materialization of a process in which it had been actively involved.

' Brazilian Ministry of Foreign Affairs, ‘O Brasil no G-20" <http://www.itamaraty.gov.br/pt-BR/politica-
externa/diplomacia-economica-comercial-e-financeira/15586-brasil-g20> (last accessed 12/20/2019).

12 Alex Van Schaic, ‘Argentina: Government pays back IMF debt’ (Nacla, 25 September 2007)
<https://nacla.org/article/argentina-government-pays-back-imf-debt> (last accessed 12/20/2019).

13 International Monetary Fund, ‘IMF Board of Governors approves major quota and governance reforms’ (Press
Release No 10/477, 16 December 2010) <https://www.imf.org/en/News/Articles/2015/09/14/01/49/pr10477>
(last accessed 12/20/2019).



Interestingly, rather than being the cause of an increased engagement of Brazil vis-a-vis
the IMF, the 2010 reform is the culmination of a process marked by a drastic change in Brazil’s
role in the Fund, from a decades-long position of debtor to one of a provider of resources.
Irrespective of whether the 2010 reform will yield more influence to Brazil — something that
remains to be seen, since it entered into force in January 2016; but the very fact that it was
agreed is the result of an increased influence of Brazil in the IMF.

Under the 2010 reform, a realignment in the decision-making power was produced to
the effect that more than 6% of quota shares in the IMF have shifted to “dynamic emerging
market and developing countries”. This means that Brazil, China, India and Russia now rank
among the 10 largest members of the IMF. Before the reform took effect, Brazil was the 14th
largest member; it is now the 10th largest. Brazil’s quota shares moved from 1.782% to 2.315%
of the total. Its voting power increased from 1.713% to 2.217%.'* In contrast, the reform
brought about a decrease in the formal participatory rights of Argentina.!?

The change of government in Argentina, in December 2015, made a radical change in
the nature of the relationship with the IMF. Argentina expressed its intention to normalise its
relations with the institution. On November 9, 2016, the Executive Board of the IMF concluded
the first Article IV Consultation with Argentina after 10 years where it praised the changes
undertaken by the new government.!® On the same date the IMF Executive Board lifted the
censure on Argentina’s official data.!”

2.2.2. Importance of the agenda/issues governed by the IMF for Argentina and Brazil

As is the case with many developing countries, the IMF has been a relevant actor in the debates
of economic policies in Brazil and Argentina. Although the importance of the IMF has become
less salient in the past years, it is still a reality.

From its accession in 1946 until mid-2000s, Brazil had been a client of the International
Monetary Fund. In varying amounts, the country signed agreements with the IMF in 1958, 1961,
1965, 1966, 1967, 1968, 1969, 1970, 1971, 1972,1983, 1988, 1992, 1998, 2001 and 20028,

The year of 2005, though, saw a change in the relation between Brazil and the IMF. In
March of that year, the Brazilian authorities informed the IMF that they would not need a new
extension of the credit arrangement due to expire then!®. Later, in July 2005, Brazil decided to

!4 International Monetary Fund, ‘Quota and Voting Shares Before and After Implementation of Reforms Agreed
in 2008 and 2010’<https://www.imf.org/external/np/sec/pr/2011/pdfs/quota_tbl.pdf> (last accessed 12/20/2019).
15 ‘Impact of 2010 IMF Quota Reform: Winners, Losers and Realignments’ (New Rules for Global Finance, 24

July 2012) <http://www.new-
rules.org/storage/documents/imf reform/impact%200f%202010%20imf%20reforms.pdf> (last accessed
12/20/2019).

16 International Monetary Fund, ‘IMF Executive Board Concludes Article IV Consultation with Argentina’ (Press
Release No 16/500, 10 November 2016) <https://www.imf.org/en/News/Articles/2016/11/10/PR16500-IMF-
Executive-Board-Concludes-Article-Consultation-with-Argentina> (last accessed 12/20/2019).

17 International Monetary Fund, ‘IMF Executive Board Removes Declaration of Censure on Argentina’ (Press
Release No 16/497, 9 November 2016) <https://www.imf.org/en/News/Articles/2016/11/09/PR16497-Argentina-
IMF-Executive-Board-Removes-Declaration-of-Censure> (last accessed 12/20/2019).

18 International Monetary Fund, ‘Brazil: History of Lending Arrangements as of August 31, 2013
<https://www.imf.org/external/np/fin/tad/extarr2.aspx?memberKey 1=90&date 1 key=2013-08-31> (last accessed
12/20/2019).

19 International Monetary Fund, ‘Statement by IMF Managing Director Rodrigo de Rato on Brazil” (Press Release
No 05/67, 28 March 2005) <https://www.imf.org/external/np/sec/pr/2005/pr0567.htm> (last accessed 12/20/2019).
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an early repayment of some of its dues to the IMF?°. Then, in December, Brazil announced that
it was repaying all of its outstanding obligations to the IMF, which were not due before 2007>!.

In 2009, in order to increase its capacity to support members affected by the financial
crisis, the IMF adopted a new mechanism whereby its members were allowed to purchase notes
issued by the Fund. Brazil agreed in 2010 to buy US$ 10 billion in notes issued in the framework
of this operation??.

With respect to Argentina, from its accession in 1946 until mid-2000s, Argentina has
also been a client of the IMF. In varying amounts, the country signed 18 standby agreements
and 2 extended fund facility agreements with the IMF between 1958 and 200323,

2.2.3. Alternatives to the IMF for influencing global financial governance

As highlighted above, the emergence of the G20 as a high-level forum added more space to
influence the work of the IMF. Argentina has taken advantage of its membership in the G20 to
compensate for its strategy of “non-participation” in the IMF, and examples in this sense have
been presented earlier. Thus, while not a participant in the process that led to the reform at the
IMF, Argentina harnessed another reform — the creation of the G20 at the level of leaders — to
pursue a strategy that arguably would fall within the competences of the IMF.

Brazil also used the G20 to influence the work of the IMF. One example where the G20
sought to steer debates in a direction not so aligned with the position of the IMF was in the area
of capital controls/management of capital flows. This discussion gained prominence at a
moment when the Brazilian currency was experiencing a significant appreciation due to an
upsurge in inflow of foreign capital.

At the G20 Seoul summit (November 2010), the leaders acknowledged that under
certain circumstances, "emerging market economies with adequate reserves and increasingly
overvalued flexible exchange rates" may resort to "carefully designed macro-prudential
measures"?*. Brazil was one of the countries that supported inclusion of language to that effect
in the final communiqué of the summit. Subsequently, Brazil was among the G20 countries
pushing for a follow-up deliverable that would spell out the understanding expressed by the
leaders, in particular that would endorse the idea that countries could resort to measures
targeting the management of capital flows according to their specific circumstances.

By that time, the IMF was working on guidelines recommending measures designed to
manage capital flows. Countries such as Brazil welcomed the fact that the Fund was more
openly recognizing that capital controls may be needed in certain cases?. Still, developing

20 International Monetary Fund, ‘IMF Welcomes Brazil's Intention to Make an Early Repayment of its Outstanding
Supplemental Reserve  Facility Obligations to the IMF’ (Press Release No 05/164, 14 July 2005)
<https://www.imf.org/external/np/sec/pr/2005/pr05164.htm> (last accessed 12/20/2019).

2! International Monetary Fund, ‘Brazil Announces Intention to Complete Early Repayment of Entire Outstanding
Obligations to the IMF’ (Press Release No 05/275, 13 December 2005)
<https://www.imf.org/external/np/sec/pr/2005/pr05275.htm> (last accessed 12/20/2019).

22 International Monetary Fund, ‘IMF Signs US$10 Billion Note Purchase Agreement with Brazil” (Press Release
No 10/14, 22 January 2010) <https://www.imf.org/external/np/sec/pr/2010/pr1014.htm> (last accessed
12/20/2019).

2 International Monetary Fund, ‘IMF Lending Arrangements’
<https://www.imf.org/external/np/fin/tad/extarr2.aspx?=30&date1key=2005-05-31> (last accessed 12/20/2019).
24 The Seoul Summit Document (G20 Seoul Summit, 12 November 2010) para 6
<http://www.g20.utoronto.ca/2010/g20seoul-doc.pdf> (last accessed 12/20/2019).

25 Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Twenty-First Meeting, 24 April 2010) <https://www.imf.org/External/spring/2010/imfc/statement/eng/bra.pdf>
(last accessed 20 December 2019), welcoming that the Fund was increasingly recognizing capital management
measures as part of the tool-kit countries can resort to when facing surges of capital flows.
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countries were concerned with the IMF documents since they were viewed as possible
constraints on the flexibility those countries enjoyed to make use of capital controls.?® Brazil
was among those criticizing the fact that — following the push by some developed countries,
which held a majority of the voting power — the Fund was used “to impose their [developed
countries’] agenda on developing countries that are not willing to face any restrictions on the
liberty to manage the capital account”, according to the then Brazilian Executive Director at the
IMF?7.

Discussions in the G20 led to the adoption, in October 2011, of the Coherent
Conclusions for the Management of Capital Flows. Among others, the document recognizes
that "[c]apital flow management measures may constitute part of a broader approach to protect
economies from shocks"?8. The Coherent Conclusions also underscored that there "is no one-
size-fits-all approach or rigid definition of conditions for the use of capital flow management
measures"?’ — safeguarding the understanding of countries such as Brazil with respect to the
possible reduction of its leeway by operation of the IMF guidelines.

2.2.4. Change in the level of involvement and influence of Argentina and Brazil in the IMF

Since the 2010 IMF reform entered into force in January 2016, its consequences on the
involvement and influence on the work of the IMF are still not clear.

But even in the case of Brazil, as argued earlier, the main angle to approach the 2010
reform is the process that led to its approval, in particular the changes in the participation of
Brazil at the IMF that were taking place during this process. In fact, the evolution of Brazil’s
position in the Fund — from client to supplier of resources — corresponded also to a more
engaged attitude with respect to the agenda of the IMF.

The more active role coincided in part with the moment when the initial waves of the
crisis were becoming visible. At the IMF debates during this period, Brazil presented the crisis
as a historical moment that called for addressing the legitimacy deficit of the Fund as well as
for updating its working instruments and methods. The following examples show how Brazil
translated these claims into concrete proposals.

First, as regards the quota and voice reforms, already in the years immediately preceding
the financial crisis, Brazil was voicing the position that the distribution of IMF decision-making
power in place at the time jeopardized the Fund’s legitimacy?’. For Brazil, it was urgent that
the allocation of decision-making power in the IMF reflected the new economic realities, where
developing countries had more influence than in the past.

This position would be articulated in more detail as the debates over the financial crisis
evolved in the IMF and also in the G20. Brazil advocated strongly in favour of a "significant

26 Kevin P Gallagher (2012), ‘The Global Governance of Capital Flows: New Opportunities, Enduring Challenges’
University of Massachusetts Ambherst, Working Paper Series No 283, 17
<https://www.peri.umass.edu/fileadmin/pdf/working papers/working papers 251-300/WP283.pdf> (last
accessed 12/20/2019).

27 Paulo Nogueira Batista Jr, ‘The IMF, Capital Account Regulation, and Emerging Market Economies’ in
Regulating Global Capital Flows for Long-Run Development (Pardee Center Task Force Report 2012) 100
<http://stephanygj.net/papers/RegulatingGlobalCapitalFlowsForLongRunDevelopment2012.pdf> (last accessed
12/20/2019).

28 G20, Coherent Conclusions for the Management of Capital Flows Drawing on Country Experiences (15 October
2011) <http://www.g20.utoronto.ca/2011/2011-finance-capital-flows-111015-en.pdf > (last accessed 1223/2019).
29 G20, Coherent Conclusions (n 28).

30 See, Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Sixteenth Meeting, 20 October 2007) <https://www.imf.org/External/AM/2007/imfc/statement/eng/bra.pdf> (last
accessed 12/23/2019).



quota realignment (...) in order to better reflect the economic weight of member countries and
to increase the quota and voting shares of developing countries"*!. This claim was reinforced
by Brazil at the IMF following the decision of the G20 Leaders (Pittsburgh, September 2009)
that there should be a shift in the IMF quota-share "of at least five percent" from over-
represented to under-represented members*2.

Brazil remained active in its efforts to see adopted the realignment of quota shares — the
centerpiece of IMF reform* — until a decision to realign over 6% of quota-shares was finally
agreed by the Board of Governors of the IMF and endorsed by the G20 leaders (Seoul,
November 2010).3*

Second, with respect to innovative lending instruments, since the initial debates about
the role of the IMF in the financial crisis, Brazil was a leading proponent of new lending
instruments®. In Brazil’s view, these instruments (i) should be able of quick deployment to
economies in need, (ii) would do away with the unnecessary "conditionalities" that had made
the IMF a notorious institution in many developing countries, and (iii) should be designed so
as to avoid or at least mitigate the "stigma" often attached to countries signing up for IMF
support.

A type of instrument with these "innovative" features would contribute to renewing the
importance of the Fund, aside from signalling that the IMF was capable of reacting swiftly and
adequately to the crisis.

These discussions led to the creation of the Flexible Credit Line (FCL) in 2009, an
instrument that "provides large upfront support with no conditionality" whose access is "quick
and almost automatic"*¢. One of the innovative elements in the FCL is the concept of ex-ante
conditionality, where eligible countries are those that meet pre-set qualification criteria, instead
of ex-post conditions as under the traditional IMF programs.

Third, Brazil also took issue with working methods at the Fund. At the outbreak of the
financial crisis, Brazil denounced what it believed to be a double standard between the Fund’s
approach to developing countries in the recent past and the way it was dealing with the crisis
that was springing from developed countries. According to Brazil, "[u]ntil recently, the IMF
had been focusing on problems in emerging market and developing countries. It seems to have
devoted insufficient attention to major financial centers (...). There is a clear need to strengthen
the monitoring of these markets"3”.

31 Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Nineteenth Meeting, 25 April 2009) <https://www.imf.org/External/spring/2009/imfc/statement/eng/bra.pdf>
(last accessed 12/20/2019).

32 G20 Leaders Statement: The Pittsburgh Summit (Pittsburgh Summit, 24-25 September 2009) para 20
<http://www.g20.utoronto.ca/2009/2009communique0925.html> (las accessed 12/20/2019).

33 Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Twenty-Second Meeting, 9 October 2010) <https://www.imf.org/External/AM/2010/imfc/statement/eng/bra.pdf>
(last accessed 12/20/2019).

34 Seoul Summit Document (n 24) para 16.

35 Statement by Guido Mantega Minister of Finance, Brazil (International Monetary and Financial Committee,
Seventeenth Meeting, 12 April 2008) <https://www.imf.org/External/spring/2008/imfc/statement/eng/bra.pdf>
(last accessed 12/20/2019), when the topic was raised by Brazil as ‘an idea that is still not on the agenda but is
worth exploring (...).” See also Carlos Marcio Cozendey, Institui¢oes de Bretton Woods (FUNAG 2013) 126.

36 Statement by Guido Mantega (n 31).

37 Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Eighteenth Meeting, 11 October 2008) <https://www.imf.org/External/AM/2008/imfc/statement/eng/bra.pdf>
(last accessed 12/20/2019).



From Brazil's perspective, the narrow scope of attention that led the IMF to overlook
the systemic vulnerabilities coming from developed countries was a symptom of an institutional
bias. This bias, in turn, was the expression of an "insularity of perspectives" that stemmed,
among others, from the fact that the "most important positions in the Management and staff
continue to be held by nationals of a few advanced countries". Unbalanced geographic
representation in the staff affected the surveillance performed by the IMF. For Brazil, "[s]taff
diversity needs to be at the forefront of efforts to strengthen surveillance and improve
governance"8. Brazil associated the solution to this question to a redistribution of quotas and
voting power in favor of developing countries.

2.2.5. Domestic policy-making concerning IMF issues in Brazil and Argentina

The Ministry of Finance is the main agency responsible for Brazil’s participation in the IMF.
An important actor in shaping Brazilian foreign policy in this area is the International Advisor
to the Minister of Finance, a position often held by a senior diplomat from the Ministry of
Foreign Affairs.

In the case of Argentina, the Ministry of Finance is in charge with the relationship with
the IMF. The Central Bank of Argentina also intervenes in those issues that fall under is
competence.

2.3. Financial Stability Board

2.3.1. Background

The main institutional development that led to an increased participation of Argentina and
Brazil in this forum was the very creation of the FSB. It was established in 2009 by the G20
leaders as a "successor" of the Financial Stability Forum (FSF)*°. One of the main differences
between the two institutions is that the FSB was established with a wider membership than its
predecessor. While Brazil and Argentina are among the 25 member jurisdictions of the FSB,
they were not members of the FSF, whose membership comprised only the G7 countries, plus
Australia, Hong Kong, Netherlands, Singapore and Switzerland.

2.3.2. Importance of the FSB issues/agenda for Argentina and Brazil

With a track record of financial crises in the 1980s and especially in late 1990s, Argentina and
Brazil learned the hard way the importance of ensuring the stability of their financial systems*’.
The legal and institutional framework put in place in Brazil to avert the recurrence of these
shocks helped it to weather the 2008 financial crisis to a great extent, at least in its initial stages*!.

38 Statement by Guido Mantega, Minister of Finance, Brazil (International Monetary and Financial Committee,
Twenty-Fourth Meeting, 24 September 2011)
<https://www.imf.org/External/AM/2011/imfc/statement/eng/bra.pdf> (last accessed 12/20/2019).

39 Statement by G20 Leaders, ‘Global Plan for Recovery and Reform’ (G20 London Summit, 2 April 2009) section
15 <http://www.g20.utoronto.ca/2009/2009communique0402.htm1> (last accessed 12/23/2019).

40 Luiz Awazu Pereira da Silva, ‘Some lessons of the Global Financial Crisis from an EME and a Brazilian
perspective’ (IMF Conference: Rethinking macro policy III: Progress or confusion?, Washington, 14-15 April
2015) <http://www.bcb.gov.br/pec/appron/apres/Discurso_Luiz Pereira IMF Wash Conf Rethinking %2015-
04-2105.pdf> (last accessed 06/23/2019).

41 According to Nelson Barbosa, then Deputy Finance Minister, “Brazil was frequently criticized for its
interventionist and heavy financial regulation up until the 2008-09 world financial crisis. (...) Part of Brazil’s
success in dealing with 2008-09 crisis came from the country’s pre-existing financial regulation.” See, Nelson
Barbosa, ‘A Note on Financial Regulation and the Brazilian Response to the 2008-09 Financial Crisis’ (Workshop
Financial Stability and Financial Governance, Brazil, 21 March 2011)
<http://cnd.fgv.br/sites/cnd.fgv.br/files/Panel%203%20-%20Nelson%20Barbosa.pdf> (last accessed 12/23/2019).
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Despite the satisfactory domestic regulatory and institutional environment, Brazil’s
traditionally critical assessment of the legitimacy deficit in global financial governance
extended also to the issue-area of financial stability. In the initial stages of the 2008 financial
crisis, Brazil advocated for an expansion of the FSF "so that emerging countries’ representation
is considerably strengthened"4?.

2.3.3. The creation of the F'SB and the evolution in the level of involvement/influence of Argentina
and Brazil

As a full member of the FSB, Brazil has used its participation at different levels. First, Brazil
has been active in the FSB Regional Consultative Group (RCG) of the Americas, of which it
held the presidency from 2013 to 2015. Second, Brazil has also appointed officials to work on
peer-reviews carried out by the FSB. Third, as is the case with other global financial institutions
that Brazil has joined, its participation in the FSB has served as an opportunity to promote at
the global level successful domestic experiences in the area of financial stability.

A case in point is the discussion on the reporting of financial transactions to trade
repositories. The Brazilian legislation grants national authorities access to a comprehensive
range of information regarding financial transactions. This "granularity" enables Brazilian
regulators to assess the risks of instability to its financial system in a more precise manner.
What the regulators see is very close to what happens in the reality of the market. The murky,
incomplete picture of the domestic financial system that emerged to the dismay of some
countries’ authorities during the financial crisis was not a problem faced by Brazil.

Brazil has drawn on this experience to promote the "best practice" of adopting regulation
that requires reporting not only "over-the-counter" transactions with derivatives but also other
types of financial transactions. In its capacity as president of the RCG of the Americas, Brazil
coordinated a stock-taking report on the practices of jurisdictions in its region on this topic. It
was a study that deliberately focused on national reporting practices of financial transactions
extending beyond the OTC derivative contracts®. It was a descriptive report, but a "G20-plus"
report as far as its scope is concerned. The recommendations of the report endorse the view
promoted by Brazil that "[o]ne of the best practices observed in the Americas is that the
reporting of an array of financial transactions allows for a more comprehensive monitoring of
activities by financial authorities and may also facilitate the measurement of the
interconnectedness between financial institutions"*.

The involvement of Argentina in the FSB might also be increased. In 2014 the FSB
reviewed the structure of its representation and adopted measures that seek in particular to
strengthen the voice of emerging market and developing economies (EMDEs). The measures
included allocating anadditional seat to the five EMDE jurisdictions that had a single seat each
in the Plenary — Argentina, Indonesia, Saudi Arabia, South Africa and Turkey*.

42 Brazilian Ministry of Finance, ‘Global Financial Governance: Brazilian Proposal to the G20 Leaders Meeting
on Financial Markets and Global Economy’ © November 2008)
<http://www.g20.utoronto.ca/2008/2008proposals.html> (last accessed 12/23/2019).

43 “The RCGA [Regional Consultative Group of the Americas] survey covered the reporting of a wide array of
financial transactions to TRs [trade repositories] in the Americas, expanding the approach adopted by international
bodies on the G20 Leaders’ statements on reporting OTC derivatives to TRs.” See, Financial Stability Board
Regional Consultative Group for the Americas, ‘Reporting Financial Transactions to Trade Repositories in the
Americas’ (9 October 2015) 47 <http://www.fsb.org/wp-content/uploads/Reporting-Financial-Transactions-to-
Trade-Repositories-in-the-Americas.pdf > (last accessed 12/23/2019).

4 Financial Stability Board RCGA, ‘Reporting Financial Transactions’ (n 43), 47.

4 Financial Stability Board, ‘Report to the G20 Brisbane Summit on the FSB’s review of the structure of its
representation’ (15-16 November 2014) <http://www.fsb.org/wp-content/uploads/Report-to-the-G20-Brisbane-
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2.3.4. Governance/policy-making of FSB-related issues in Argentina and Brazil

Brazil holds three seats at the FSB, which are distributed to the Ministry of Finance, the Central
Bank and the Securities and Exchange Commission. Coordination to support Brazilian
participation in the FSB is fluid especially because topics in the FSB agenda do not overlap
significantly across these agencies. It is recognized, though, that most topics in the agenda fall
under the authority of the Central Bank.*¢

Argentina holds two seats in the FSB, one for the Minister of Economy and Public
Finances and another one for the Governor of the Central Bank of Argentina*’.

2.4. Financial Action Task Force

2.4.1. Background

As far as the participation of Brazil and Argentina in the FATF is concerned, the major
institutional change was the expansion of its membership in 2000. Until their accession,
Argentina and Brazil had little or no say over deliberations by the FATE. The motivation of the
two countries to apply for membership is in a way associated to the perception that it would be
in their interest to endorse the commitments governed by the FATF.

2.4.2. Importance of the FATF issues/agenda for Argentina and Brazil

The accession of Brazil and Argentina to the FATE was a key component in raising the
importance of anti-money laundering (AML) measures in the agenda of these two countries,
both among public authorities and the private sector.

Brazil enacted its first legislation dedicated to anti-money laundering in 1998, shortly
before being admitted as a member to the FATF. The adoption of the legislation was part of a
package of measures promoted at the time with a view to better position the country in a
globalized economy, measures that focused mainly on modernizing relevant laws and
institutions*s.

As for Argentina, the first record of a legislation related, even though marginally, to
anti-money laundering was in 1988 through the ratification of the United Nations Convention
on psychotropic substances, which incorporates the concept of money laundering. The
accession to the FATE — as well as a negative evaluation of Argentina in 2009 — resulted in the
2011 reform of the anti money laundering norms #°.

The increased importance of FATF-related issues in the Brazilian agenda was the result
of a deliberate political option made by Brazilian authorities to embrace the obligations
stemming from the FATF membership°. One of the reasons for this emphasis is the link

Summit-on-the-FSB%E2%80%99s-Review-of-the-Structure-of-its-Representation.pdf> (last accessed
12/23/2019).

46 Brazilian Ministry of Finance, ‘Conselho de Estabilidade Financeira — FSB: A participagdo brasileira na
regulacdo financeira internacional’ <http://www.fazenda.gov.br/assuntos/atuacao-internacional/cooperacao-
internacional/conselho-de-estabilidade-financeira-2013-fsb> (last accessed 12/23/2019).

47 Financial Stability Board, ‘3rd Annual Report, 1 April 2015 — 31 March 2016 (25 July 2016)
<http://www.fsb.org/wp-content/uploads/FSB-3rd-Annual-Report.pdf> (last accessed 23 December 2019).

48 Luiz Maria Corréa, O Grupo de A¢do Financeira Internacional (GAFI): Organizagdes internacionais e crime
transnacional (FUNAG 2013) 171.

49 Law No 26.683: Criminal Code Amendment 2011 (Modificacion del Codigo Penal, Argentina).

50 In a study comparing Brazilian and Argentinian measures adopted subsequently to their accessions to the FATF,
Maira Machado argues that Brazil has equipped itself with a satisfactory domestic regime to implement the FATF
obligations as a result of a clear political commitment. In contrast, in Argentina the domestic regime has advanced
reluctantly and in some instances not much at all. See, Maira Machado (2011), ‘Similar in their differences:
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between money laundering and corruption®!, an area that has ranked as a priority in the agenda
of law enforcement authorities in Brazil.

Furthermore, from an international perspective, domestic legislation on AML-CFT is
one of the international financial standards assessed by the IMF and the World Bank under the
Financial Sector Assessment Program (FSAP) and the Report on the Observance of Standards
and Codes (ROSC). This element serves as an additional stimulus for the implementation of
FATF standards.

2.4.3. Alternative settings to FATF for influencing global governance in the areas of anti- money
laundering/countering terrorism financing

In the course of more than 25 years since its establishment, the FATF has managed to position
itself as an important institution in the landscape of global financial governance®?. The solid
status enjoyed by the FATF as the standard-setter on AML and CFT is partially due to the
collaboration it has forged with international settings such as the United Nations Security
Council (UNSC) and the International Monetary Fund.

Although the FATF Recommendations nominally rank as soft law, they certainly
acquired a different pedigree when the UNSC strongly urged UN members to implement them
(e.g., in Resolutions 1617 (2005) and 2083 (2012)).. The UNSC also acknowledged the
importance of guidance prepared by the FATF on the implementation of financial aspects of
Resolution 1737, which imposed sanctions on Iran®.

The FATF recommendations also received an important boost when they were
recognized, as mentioned earlier, as one of the international standards assessed by the IMF —
and the World Bank, in some cases — under the Financial Sector Assessment Program (FSAP)
and the Report on Observance of Standards and Codes (ROSC), first on a pilot-basis starting in
2001, later, in 2004, in the regular assessment work of the IMF.>*

In an interesting manner, the collaboration the FATF managed to forge with the UNSC
and the IMF opens the possibility that the latter settings may be used as venues to influence the
FATF.

And this is what occurred in the IMF, in 2001, when a number of developing countries
led by Brazil raised concerns regarding the “blacklisting” process the FATF was pursuing
against non-members. Aware of the interest of the FATF to have its standards incorporated into
the FSAP and the ROSCs, Brazil brought the concern of developing countries to the attention
of the IMF expressing the position that “[a] n approach based on international cooperation is
preferable to one based on confrontation.”> Later, in 2002, the Boards of the Fund and the
Bank conditionally endorsed a pilot-program to consider the FATF standards in the ROSCs.

Transnational legal processes addressing money laundering in Brazil and Argentina’ 37(2) Law & Social Inquiry
330-366.

3! Machado, ‘Similar in their differences’ (n 50), 358.

52 Kenneth Blazejewski (2008), ‘The FATF and its institutional partners: Improving the effectiveness and
accountability of transgovernmental networks’ 22(1) Temple International Law Journal 1-61.

33 UNSC Resolution 1803 (3 March 2008) UN Doc S/RES/1803, para 10.

54 International Monetary Fund, ‘Review of the Fund’s Strategy on Anti-Money Laundering and Combating the
Financing of Terrorism’ (IMF Policy Paper 2014) 7.76
<https://www.imf.org/external/np/pp/eng/2014/022014a.pdf> (last accessed 12/23/2019).

55 Statement by Pedro Malan, Minister of Finance, Brazil (International Monetary and Financial Committee, Third
Meeting, 29 April 2001) para 30 <https://www.imf.org/external/spring/2001/imfc/bra.htm> (last accessed
12/23/2019).
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One of the conditions was that the FATF did not perform the “blacklist” procedures at least for
the period during which the pilot-program was carried out.>®

Another institutional avenue that has been used to affect the work of the FATF is the
G20, in particular through the Financial Stability Board (FSB). One of the topics the G20
mandated the FSB to focus on is the decline in correspondent banking, an area that affects
money laundering discussions. In November 2015 the FSB prepared a report that takes stock
of the situation of this issue across international institutions, including the FATF>".

2.4.4. Change in the level of involvement and influence of Argentina and Brazil in the FATF

Soon after joining the FATF, Brazil and Argentina led the efforts to create a South American
FATF-Style Regional Body (FSRB). which came to be the GAFISUD (now GAFILAT). The
FSRBs are a key component of the institutional network the FATF employs to disseminate and
enforce its standards to non-members.

Brazil chaired the GAFISUD in 2006 during which period it sought to share with its
neighbors the Brazilian experience in implementing the FATF recommendations>®. In 2008-
2009 Brazil held the presidency of the FATF. One of the priorities of the Brazilian presidency
was to reach out to non-members and to the private sector®®.

Brazilian authorities have also become providers of capacity building in the area of
money laundering, in particular to South American countries and to Portuguese-speaking
African countries®!. Brazil has also been providing experts to perform mutual assessments of
national AML/CFT regimes®?.

As for Argentina, its participation at the FATF has been affected in recent years by
assessments carried out by the FATF whereby a number of recommendations have been found
not to be in place in the country. The FATF included Argentina in a list of countries with
strategic deficiencies in their anti-money laundering system and it also subjected it to an
intensive follow-up by the plenary of the FATF. In 2010, Argentina proposed a plan of action
to address the issues identified, which was accepted by the FATF. In 2011 the FATF expressed
specific concerns with persistent shortcomings in the criminalisation of money laundering.® It

36 International Monetary Fund and the World Bank, ‘Intensified Work on Anti-Money Laundering and Combating
the Financing of Terrorism (AML/CFT) - Joint Progress Report on the Work of the IMF and World Bank’ (25
September 2002) <https://www.imf.org/external/np/mae/aml/2002/eng/092502.htm> (last accessed 12/23/2019).
57 Financial Stability Board, ‘Report to the G20 on actions taken to assess and address the decline in correspondent
banking’ (6 November 2015) <http://www.fsb.org/wp-content/uploads/Correspondent-banking-report-to-G20-
Summit.pdf> (last accessed 23 December 2019).

38 Financial Action Task Force, ‘Annual Report 1999-2000” (June 2000) 16.

% Luiz Maria Corréa, O Grupo de A¢do Financeira Internacional (GAFI) — Organizagbes internacionais e crime
transnacional (FUNAG 2013) 199.

%0 Financial Action Task Force, ‘Annual Report 2008-2009” (July 2009) 5.

6l See, for example, the 2008 Report of the Brazilian Council for Financial Activities Control (COAF) for 2008.
Conselho de Controle de Atividades Financeiras, Relatorio de  Atividades 2008, 41
<http://www.fazenda.gov.br/centrais-de-conteudos/publicacoes/relatorio-de-atividades/arquivos/relatorio-de-
atividades-coaf-2008.pdf/view> (last accessed 23 December 2019).

2 Conselho de Controle de Atividades Financeiras, ‘Relatorio de Atividades’ (n 61), 36.

63 Hugo Alconada Mon, ‘Argentina, en la lista gris y con una alerta por lavado’ La Nacién (Buenos Aires 4 June
2011) <http://www.lanacion.com.ar/1384243-argentina-en-la-lista-gris-y-con-una-alerta-por-lavadoargentina-en-
la-lista-gris-y-con-una-alerta-por-lavado?TB _iframe=true&height=650&width=850> (last accessed 23 December
2019).
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was not before 2014 that Argentina was excluded from the FATF's on-going Global AML/CFT
Compliance Process®*.

2.4.5. Governance/policy-making of FATF-related issues in Argentina and Brazil

Domestic policy-making in the AML/CFT areas in Brazil is well-institutionalized. Since 2003,
public and private entities meet annually to define the National Strategy Against Corruption
and Money Laundering (ENCCLA, in the Portuguese acronym). The ENCCLA is the “primary
policy-co-ordination mechanism in Brazil with respect to ML, FT and corruption”®. Currently,
more than 60 entities participate in the ENCCLA Plenary®®.

Governance and day-to-day management of FATF-related measures in Brazil is under
the responsibility of the Council for Financial Activities Control (COAF, in the Portuguese
acronym). Among tasks related to the flow of relevant financial information between the private
sector and state agencies, the COAF is also the forum for multi-agency coordination of various
aspects relating to the participation of Brazil in the FATF, including foreign policy-making in
this area®’.

In the case of Argentina, the Law on Concealment and Laundering of Proceeds of Crime
of 2002, sets the Financial Information Unit (UIF for its acronym in Spanish) in the preventive
level, making it responsible for analysing, handling and disclosing information for the purpose
of preventing and deterring the laundering of assets arising from crime®®. The Law on Terrorist
Criminal Associations and Financing of Terrorism of 2007 extends the mandate of the UIF to
the analysis of suspicious terrorist financing transactions®’.

Furthermore the FATF has been consulted in the implementation of some recent laws
such as the Tax Amnesty law (Régimen de Sinceramiento Fiscal, in the original in Spanish)
adopted in July 2016. The FATF has also had an impact on the domestic regulation through its
recommendations that are somehow translated by resolutions and other norms of the different
agencies that have an impact on the finance system, such as the Central Bank, the National
Securities Commission.

3. What Lessons Emerge from the Experiences of Argentina and Brazil?

The experiences of Argentina-and Brazil as new participants — or participants with reinforced
status — in global financial governance raises the following set of insights about reforms in this
area:

% Financial Action Task Force, ‘High-risk and non-cooperative jurisdictions - Improving global AML/CFT
compliance: on-going process’ (24 October 2014) <http://www.fatf-
gafi.org/media/fatf/documents/statements/Compliance-24-October-2014.pdf> (last accessed 23 December 2019).
% Financial Action Task Force and Financial Action Task Force Task Force on Money Laudering in South
America (GAFISUD), ‘Mutual Evaluation Report - Anti-Money Laundering and Combating the Financing of
Terrorism - Federative Republic of Brazil’ (2010) 221 <http://www.fatf-
gafi.org/media/fatf/documents/reports/mer/MER%20Brazil%20full.pdf> (last accessed 23 December 2019).

66 Estratégia Nacional de Combate a Corrup¢do e a Lavagem de Dinheiro (ENCCLA), ‘Quem somos’
<http://enccla.camara.leg.br/quem-somos> (last accessed 23 December 2019).

67 Conselho de Controle de Atividades Financeiras (COAF), ‘A participagdo brasileira’
<http://www.coaf.fazenda.gov.br/menu/atuacao-internacional/atuacao-do-coaf-no-ambito-internacional>  (last
accessed 11 February 2020).

68 Law No 25.246: Concealment and Laundering of Assets Derived from Criminal Activities 2000 (Encubrimiento
y Lavado de Activos de Origen Delictivo, Argentina).

6 Law No 26.268: Illegal Terrorist Associations and Terrorism Financing 2007 (Asociaciones Ilicitas Terroristas
y Financiacion del Terrorismo, Argentina).
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a) The effect of reforms in enabling more participation by excluded stakeholders might be more
visible when approached from a systemic perspective than from focusing on each individual
institution.

This might be a peculiarity of global financial governance, where reforms undertaken
in the aftermath of the 2008 crisis led to a relevant degree of rearrangement in the architecture
of the system. Of particular importance is the fact that the G20 leaders’ forum, a new institution
established at that period, came to share a number of competences with other financial
institutions, such as the IMF. Participation of Argentina as a member of the G20 is a case in
point: while, until the end of 2015, the country opted for an “exit” strategy with respect to the
IMF, in view of its unique experience with the Fund, it was promoting at the G20 — and thanks
to its participation therein — an agenda that to a great extent overlapped with that of the IMF.
Argentina thus used its participation at the G20 to advance initiatives that it would possibly not
be able to do had it not been a member of the G20, and since it had decided to reduce its
participation in the IMF. The case of Brazil also provides examples in this direction, but to a
lesser extent. This type of insight would perhaps not be captured if one would focus only on the
reforms at the IMF.

b) Argentina and Brazil were advocating for more participation within global financial
governance. Reforms granted them more participation and they made active use of it --with
impact on the legitimacy of the institutions. Participation led to some degree of influence.

With the sole exception of the case of Argentina vis-a-vis the IMF, the assertion above,
by and large, summarizes the examples studied in this chapter, even the one of the FATF.
Argentina and Brazil have long held the position of rule-takers in global finance, in many cases
due to the fact that these countries did not participate at decision-making within this policy area.
The enlargement of the FATF, the first ever, with the accession of the two countries as full
members, enabled them to take a step in reverting this traditional role. But it was the reforms
following the 2008 crisis that gave Argentina and Brazil the opportunity to influence agenda-
setting. As the examples in this chapter evidence, as they sought to exert such influence,
Argentina and Brazil drew on their previous experiences as clients of the system. It could be
argued that, by enabling these perspectives to be brought to the fore, the reforms in question
increased the legitimacy of the institutions where they took place, a claim that could perhaps
apply more strongly to the G20.

c) There does not seem to be a hierarchy ranking of different types of reforms (creation of new
institutions, enlargement. of memberships or redistribution of formal decision-making
power) according to how much participation is enabled.

This chapter surveys the following types of reforms with the purpose of assessing the
participation of Argentina and Brazil: (i) creation of a new institution/reengineering of a
previous institution to endow it with increased competences (G20) and membership (FSB); (ii)
reallocation of decision-making power across the membership, to the benefit of some members
(IMF); and (ii1) enlargement of membership (FATF). There does not seem to be any indication,
in the cases studied in this chapter, that any reform type was more conducive to increased
participation than the other. Rather, the instances of more active participation — e.g., the claim
of Brazil for more balanced representation of emerging economies in global financial
governance, made both at the G20 and the IMF — seem to be more a function of the agenda of
the institution than a result of any institutional reform. In contrast, Brazil has not been equally
vocal in the FSB — certainly not with the same visibility that it attracted at the G20.

d) Participation reforms might be the formalization of a pre-existing factual situation
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Examining the 2010 quota and governance reform of the IMF (in force since 2016)
might not be as instructive — in the attempt to grasp its effect on stakeholder participation — as
a closer look at the political process that led to it. The experience of Brazil in this episode
reveals that, irrespective of the concrete consequences the reform might yield in terms of
participation, the very fact that the reform materialized in the way it did is in part a function of
an increased participation of Brazil in the Fund — which, in turn, was driven by a radical shift
in the profile of Brazil from a “client” to a creditor of the IMF.

e) Assessing the importance of a given institution to a country is a matter of perspective

All global financial institutions researched in this chapter are relevant for Argentina and
Brazil, although just how relevant is subject to variation. Clearly, the IMF as an institution lost,
for Argentina, a significant amount of importance, no matter how much the IMF agenda
continued to matter to Argentina. But even in the case of Brazil, it could not be claimed that
the four institutions have a similar degree of relevance. They do not and it could be reasonably
claimed that the G20 and the IMF are placed at the top of priorities. This does not mean, though,
that the FATF and the FSB are less relevant, since they are relevant to the issue-areas in which
they are embedded. The point seems to be that, while the G20 and the IMF —but especially the
G20 — focus on a larger number of topics, the FATF and the FSB do not. And this might provide
an incomplete assessment of their importance to the countries.

4. Concluding Remarks:
Reforms and Participation, Legitimacy and Effectiveness

In general, it can be argued that the reforms in global financial governance studied in this
chapter have enabled Argentina and Brazil to voice their views, concerns and initiatives to a
global audience that they could not reach previously. The point can also be made that they have
sought to take advantage of this new capacity to exert influence. It could furthermore be argued
that in some cases Argentina and Brazil have also had some degree of influence on decisions
or in setting the agenda of global finance, thus confirming the findings in this respect by the
editors.”®

This assertion is not applicable to all cases, nor to the same extent to all the cases.
Obviously, the IMF 2010 reform has done exactly the opposite to Argentina. As the chapter
highlighted, the peculiarity of the Argentinian situation vis-a-vis the IMF until 2015 is a
fundamental element to take into account when examining the participation of the country at
global finance institutions. But even here it is interesting to underscore how another reform —
the establishment of the G20 at the level of leaders — has given Argentina a new forum to
effectively express its views in replacement to the IMF. This development confirms that
reforms have also improved legitimacy.”!

How much have the reforms studied in this chapter owed to concerns for effectiveness
or legitimacy is a question open to debate. The cases of the G20 and the FSB — two new
institutions — seem to be inspired by both elements. They give expression to the perception that
new actors should be included in decision-making, or else the effectiveness of decisions risks
being negatively affected. At the same time, being a by-product of the 2008 financial crisis, an

70 Tim Biithe, Joost Pauwelyn, Martino Maggetti, and Ayelet Berman, ‘Conclusion: The Participation of
Marginalized Stakeholders in Global Governance’, in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet
Berman (eds), Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health
Institutions (Oxford University Press). See also DeMenno and Biithe, 'Voice and Influence in Global Governance'
(n1).

71 Biithe et al, ‘Conclusion’ (n 70).
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episode that shook the credibility of established economic powers as guarantors of global
economic stability, the G20 and the FSB have also been driven by a desire to inject legitimacy
into global financial governance.

The IMF 2010 reform also seems to owe partially to both elements, although there is a
strong dimension in it of a formalization of an underlying concrete reality. Also, one could
debate the extent to which the reform appeased the demand for more legitimacy in the IMF.

In contrast, the reforms undertaken by the FATF have been oriented by the goal of
ensuring the effectiveness of the system centered around this forum, as has been argued
elsewhere in this volume.”?

The reforms studied in this chapter are the product of the particular moment in history
when they took place, an assertion especially valid to those reforms implemented after the 2008
crisis. Argentina and Brazil, in varying degrees, benefitted by and large from these reforms at
that time. But they did so for reasons that are particular to each of their individual circumstances
— including their capacity to harness these opportunities, following the pattern described by
Biithe et al.”® The question then should be posed whether and to what extent could these reforms
also serve other stakeholders to good effect.

72 Martino Maggetti and Olga Kovarzina, ‘Assessing Stakeholder Participation reforms in Global Financial
Governance’, in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation
in Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).
73 See Biithe et al, ‘Conclusion’ (n 70).
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China and Vietnam
in Global Finance Governance



China and Vietnam in Global Finance Governance
Weiwei Zhang

1. Introduction

China and Vietnam share many similarities.! Both countries were heavily dominated by
planned economies for decades; both countries embarked on ambitious economic reforms in
the 1980s with the aim to transfer from a centralized planned economy to a market-oriented
economy; both countries have gone through a long way before finally acceded into the World
Trade Organization (WTO); both countries have benefited from their participation in the global
trading system and achieved impressive economic development in the past two decades. On
the one hand, as both countries’ importance in the global economy are growing, the rest of the
world are seeking their more active participation in global governance in monetary coordination
and financial supervision; on the other hand, as both countries’ economies are more integrated
in the world economy, they face increasing challenges in macro-economic policy making and
the supervision of financial markets. Thus, they desire to be more engaged in global governance
on topics of their interest. Meanwhile, China and Vietnam are also fundamentally different,
especially in terms of the stage of development and the size of the economy. Have these
similarities and differences played any role in their respective participation in the global
financial architecture?

This paper compares China's and Vietnam’s participation in four key global financial
institutions, namely, the International Monetary Fund (IMF), the Basel Committee on Banking
Supervision (BCBS), the International Organization of Securities Commissions (IOSCO) and
the Financial Action Task Force (FATF).? It traces back their participation since the start of
their respective economic reform and presents an evolutionary picture of their participation over
the years. By doing so it tries to explore whether China’s and Vietnam’s level of participation
in these institutions have changed over time, and if so, what are the factors that enabled such
change; and whether each country’s influence in global financial governance has changed
overtime, and if so, whether it is related to their increased participation in these four institutions.
The G20, as well as the Financial Stability Board (FSB) and the Asian Infrastructure
Development Bank (AIIB) are presented as new instruments or institutions that supplement the
traditional global financial architecture centered around IMF. In assessing the influence of a
country’s participation in a particular institution, this paper evaluates the ability of that country
to have its views considered in the decision-making process. In other words, this paper tries to
assess whether China and Vietnam have adequate and appropriate channels to have their
opinions heard in global financial governance.’

! Tim Biithe and Cindy Cheng, ‘Analyzing the Consequences of Institutional Reforms Using Country Pairs: A
Note on the (Coarsened Exact) Matched-Country-Pairs Methodology of the Rethinking Stakeholder Participation
Project’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in
Global Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press).

2 For more detailed background information regarding these major institutions for global financial governance, see
Olga Kovarzina and Martino Maggetti, ‘Stakeholder Participation Reforms in Global Financial Governance’ in
Pauwelyn et al (eds), Rethinking Participation in Global Governance (n 1).

* In distinguishing between participation and influence, the analysis builds on Mercy B DeMenno and Tim Biithe,
'Voice and Influence in Global Governance: An Analytical Framework' in Pauwelyn et al (eds), Rethinking
Participation in Global Governance. See also Ayelet Berman, Tim Biithe, Martino Maggetti and Joost Pauwelyn,
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This paper is organized as follows. Section 2 and 3 present how China and Vietnam
participated in global financial governance respectively. For each institution identified in the
paper, the section starts with an introduction on the relevance of the particular regulatory issue
covered by that institution in the country concerned and how such issue was organized
domestically. It then walks through the country’s participation in that institution with the aim
to identify changes in the level of participation, if any. After that, it assesses whether the
country’s influence on that particular regulatory issue in global governance has changed and if
so, what are the factors that enabled such change. Even though Vietnam is not yet a member
of BCBS, or FATF, the regulatory issues covered by these institutions are being dealt with in
Vietnam. In this case, this paper explores the reasons behind the non-membership and if the
situation will be changed over time. The final section, Section 4, draws upon the findings in
the previous sections and summarizes how the similarities and differences between China and
Vietnam affect their respective participation in global financial governance.

2. China’s Participation in Global Financial Governance

2.1. IMF and China

2.1.1. Introduction

China joined the International Monetary Fund (“IMF”) and the World Bank in 1980. Upon
accession, it committed to accept the obligations of Article VIII, Sections 2, 3, and 4 (“Article
VIII obligations”) of the Agreement of Articles of the IMF in 1996, including avoidance of
restrictions on current payments, avoidance of discriminatory currency practices, convertibility
of foreign-held balances. The 16 years between 1980 and 1996 marked the most important
period in China’s economic reform. As the country moved from a planned economy to a market
economy, its financial sector underwent fundamental institutional adjustments, including
setting up commercial banks and reforming the foreign exchange rate management system.
These efforts were not only needed by China’s domestic economic reform, but also
indispensable for China to engage in world trade. Indeed, the issue of current account
convertibility was discussed extensively during China’s bid to the General Agreement on
Tariffs and Trade (“GATT”, the predecessor of the World Trade Organization (“WTO”)).*
Eventually, a unified, managed floating foreign exchange rate regime was introduced; the
foreign exchange retention system was replaced by a system of exchange settlement and sale;
a foreign exchange market through commercial banks was established; and the administrative
order of allocation of foreign exchanges was abolished. A new foreign exchange management
system was thus established in 1994, leading to China’s acceptance of Article VIII in 1996.

China witnessed unprecedented economic growth following its domestic economic
reform and trade liberalization. As Figure 7.1 shows, China’s GDP on a purchasing-power-
parity (PPP) basis as share of the world increased from less than 5% in the early 1990s to 17.2%
in 2015. Despite its economic growth, China’s voting share in the IMF was less than 4% till

'Introduction: Rethinking Stakeholder Participation in Global Governance' in Pauwelyn et al (eds), Rethinking
Participation in Global Governance (n 1).

4 Report of the Working Party on China’s Accession to the WTO, WT/ACC/CHN/49, Section 3 'Foreign Exchange
and Payments'.



end of 2015. In comparison, while the United States’ share of the world GDP dropped to 15.7%
in 2015, its voting share in the IMF remained at 16.73%, making the United States not only the
biggest shareholder, but also the only country that can veto all major decisions at the IMF.
While the IMF already proposed a reform package in 2010 to increase the voice and vote of
many under-represented emerging and developing countries, including China, the package was
put on hold by the US Congress till the end of 2015. The delay in the IMF’s reform made China
feel frustrated and underrepresented.’ Even though the reform eventually went through and led
to a proportionally large increase in China’s voting share — from 3.81% to 6.16%, this share
still represents a limited voice relative to its size in the world economy.®

[FIGURE 7.1 ABOUT HERE]
[CAPTION:] Figure 7.1: China's Increasing Share of World GDP

(source: World Bank)

2.1.2. Institutional changes and involvement

To recall, China participated in the Fund and the World Bank in 1980 and accepted the Article
VIII obligations in 1996. Table 7.2 (in the Appendix to this chapter) summarizes China’s
positions made at the IMF annual meetings since 1996.” Before the Asian Financial Crisis in
1997, China was in support of the IMF’s jurisdiction to cover current account convertibility.
On the governance level, even though China noticed the declining voting share of developing
countries, its touch on the issue was gentle. Following the 1997 crisis, China’s position on the
current account convertibility changed. China became critical on issues including capital
account liberalization, and the standards and codes the Fund developed. In the 2000s, China
was increasingly concerned with the Fund’s surveillance function. China requested that the
focus be put on the surveillance of major developed countries, especially systemically important
ones issuing major reserve currencies. China opposed the 2007 Surveillance Decision. In the
meantime, China took a strong position that the IMF should not intervene in its Members’
choice of the level of exchange rates. That was also a time when China became more assertive
in pushing for governance reform in the IMF. China highlighted in 2006 that the distribution
of quotas should better reflect changes in members’ economic positions. As mentioned before,
China became increasingly upset about the delay of the IMF’s quota reform. In sum, China’s
participation in the Fund, though intensified over the years, is still characterized by the lack of

5 Statement by the Hon. Jiwei Lou, Governor of the Bank for the People’s Republic of China at the 2015 Lima
Annual Meetings of the World Bank Group and the International Monetary Fund, 9 October 2015:
“As a quota-based institution, the IMF needs adequate representativeness and sufficient resources to safeguard
global financial stability. We are deeply disappointed that the 2010 quota and governance reforms were not ratified
by the extended deadline of September 15, 2015, which further undermines the credibility, legitimacy, and
effectiveness of the Fund. Besides, the gap between calculated and existing quota shares for emerging market and
developing economies has been widening. ...”

¢ See Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds), Rethinking Participation in Global
Governance: Challenges and Reforms in Financial and Health Institutions (Oxford University Press), Section 6
and Section 11.A.1.

7 The table is summarized from the speeches made by China in IMF and the World Bank’s annual meetings.
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representation and incapability to influence key decision making due to its limited voting share
in the IMF.

2.1.3. Institutional changes and influence

As China’s economic importance in the world was being felt, it gradually became a big
stakeholder in global finance governance, especially after the two financial crises. Despite its
underrepresentation in the IMF, China has other channels to participate in global governance in
finance, including the Group of 20 (G20) and the recently established Asian Infrastructure
Investment Bank (AIIB).

G20 is a group of key advanced and emerging market economies. After the 2008 global
financial crisis, the forum were promoted to the level of heads of state and government and was
designated as 'the premier forum for our international economic cooperation' during their
Pittsburgh Summit in 2009. In response to the G20 declaration in Pittsburgh, the IMF has been
working closely with the G20 since 2009. As the IMF itself acknowledged, '[t]he IMF’s work
often provides a platform for G20 deliberations, and vice versa, agreements reached at the G20
level are taken into consideration in the IMF’s decision making process, even though such
agreements have no legal status or binding effects at the IMF." As an important member of the
G20, China could influence the IMF and the World Bank agenda by increasing its voice in the
G20.

Another way for China to directly participate in global finance governance is through
its membership in the Financial Stability Board (FSB). - The FSB, created in April 2009,
represents the G20 leaders’ first major international institutional innovation following the 2007-
08 global financial crisis. It was established to promote international financial stability by
coordinating national financial authorities and international standard-setting bodies.” All G20
countries, including China, are members of FSB. The Plenary is the sole decision making body
of the FSB, in which all members are entitled to participate. The Plenary adopts a wide range
of decisions on matters of policy respecting the regulation of the financial sector and on
jurisdictions’ observance of international financial standards on consensus basis. Thus, by
being a member, China can effectively participate in the decision making on issues pertinent to
financial governance.

China also sought to influence the global financial architecture by setting up the AIIB.
The AIIB is a new multilateral financial institution founded in late 2014 to address the daunting
infrastructure needs across Asia. The AIIB was signed by China and other 21 Asian countries,
but its membership is not limited to regional partners. Out-of-region countries such as UK,
Switzerland, France, Germany, Italy also joined the AIIB.

2.1.4. Domestic organization and impact

As introduced before, the IMF membership helped China’s liberalization of the current account
and commitment to capital account convertibility. However, as the financial crisis unfolded
and given the lack of internal reform in the IMF, IMF standards and codes became less resonate
to China’s development needs.

8 See <http://www.imf.org/en/About/Factsheets/A-Guide-to-Committees-Groups-and-Clubs#G7> (last accessed
04/13/2020).
9 See <http://www.fsb.org/about/> (last accessed 04/13/2020).
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2.2. BCBS and China

2.2.1. Introduction

China’s financial sector is featured by the predominance of banks over other types of financial
institutions and a high level of state ownership. The banking sector also plays a predominant
role in financing the other sectors of the economy. China adopted a sectoral approach to
financial regulation and supervision. The China Banking Regulatory Commission (“CBRC”),
the China Securities Regulatory Commission (CSRC) and the China Insurance Regulatory
Commission (CIRC) supervise banks, securities firms, and insurance companies, respectively.

As a general rule, China takes a cautious and incremental approach in liberalizing its
financial services sector, including permitting private participation, foreign participation, and
cross-border capital flows. The government’s philosophy is that innovative financial products
are important but should be introduced at a pace at which appropriate controls can be instituted,
so that supervisory bodies can become educated, and the market can develop in an orderly
manner. That explains China’s approach towards prudential regulation in the early days when
the CBRC was established.

First, one of the driving forces of the Basel capital framework is to stay ahead of
financial innovation and ensure that bank capital is commensurate with bank risk. As China
took a cautious, proscriptive approach to bank risk-taking, especially with regard to financial
innovation, China in the beginning did not feel much urgency to adopt the latest version of the
capital framework. Indeed, the Rules Governing Capital Adequacy of Commercial Banks,
issued in February 2004 and revised in July 2007 was based on the 1998 Basel Capital Accord
(Basel I). Basel II was implemented gradually afterwards. In April 2011, the CBRC issued a
Guideline for Implementation of New Regulatory Standards (CBRC Circular 2011/44), and
required the start of the implementation of Basel 11l on 1 January 2012.

Second, as Chinese commercial banks rely heavily on deposits with limited use of
securitizations, liabilities tend to be more stable and more amenable to direct measurement,
compared to many other global banks that are reliant on wholesale funding. Thus, liquidity is
relatively less of an issue for China and China established the liquidity standard proposed by
the BCBS. However, Chinese banks may feel liquidity risk management more challenging as
they embark ona wider variety of products and compete in oversea market.

Third, China adopted prudential measures to tackle systemic risks such as non-
performing loans and real estate assets bubbles and recently reinforced prudential regulations
to be in compliance with the Basel Committee recommendations. In addition, China’s WTO
accession further opened up China’s financial market to foreign banks that came with
innovative financial products. CBRC felt the need to update its regulatory approach and to
cooperate with banking supervisors in other countries. Furthermore, as Chinese commercial
banks increasingly went abroad to compete internationally, the CBRC became increasingly
interested in participating in standard setting work in the Basel Committee.

2.2.2. Institutional changes and involvement

China was invited to join the BCBS in March 2009, when the Committee decided to expand its
membership to include Australia, Brazil, China, India, Korea, Mexico and Russia. As noted by
the Chairman of the Committee, this step was to follow the call from G20 leaders for major



standard-setting bodies to review their membership.!® The change of China’s involvement
(from a non-member to a member) was driven both by the G20 call and China’s cooperation
and contribution during the period following the financial crisis.!!

Nevertheless, by the time China joined the BCBS, the Committee had already completed
a number of critical reforms to the Basel II framework. Thus, China’s involvement in the
making of Basel III has been limited. The role that China plays in the ongoing revisions of the
Basel III framework remains to be seen. In 2016, the CBRC called on the banking industry in
China to actively participate in the new round of revisions.!? The China Banking Association
has been active in providing comments to the revisions proposed by the BCBS.!3

2.2.3. Institutional changes and influence

Given the relatively late development of China’s banking industry and the precautionary
regulatory approach, the influence of the CBRC and the industry’s impact on global standard
setting remains low. In other words, so far Chinese industry has largely been a standard taker.
As Chinese banks gradually undertake business abroad, they may seek more involvement in
standard-setting.

2.2.4. Domestic organization and impact

As a formal member of the Committee, the compliance of China's domestic capital rules with
the international Basel capital standards was assessed as part of the Committee's Regulatory
Consistency Assessment Programme (RCAP). This process alone has led to higher compliance.
As noted by the Committee, during the assessment, the CBRC issued four new regulatory
documents that rectified a number of provisions that were initially identified as deviations from
the Basel framework. According to the Committee, these additional regulatory documents
considerably improved the level of compliance with the Basel standards. Overall, China's
implementation of the Basel capital framework was found to be closely aligned with the Basel
IIT global standards. This shows China’s membership in the BCBS has led to higher level of
prudential regulation in China.

10 BCBS press release, Expansion of membership announced by the Basel Committee, 13 March 2009
(<http://www.bis.org/press/p090313.htm>, last accessed 04/13/2020).

1 See opening speech by Mr Stefan Ingves, Chairman of the Basel Committee on Banking Supervision and
Governor of Sveriges Riksbank, at the 18th International Conference of Banking Supervisors, Tianjin, China, 24
September 2014: “China joined the Basel Committee in March 2009 - in the midst of what turned out to be a
prolonged, far-reaching and complex financial crisis. Since then, the CBRC and the People's Bank of China have
become active members of the Basel Committee and have made valuable contributions during an extremely busy
and critical period. When I think about what the Committee has achieved since the financial crisis, I don't think it
would have been possible without the support of the Chinese authorities and the other members that joined the
Committee in 2009. The new members have brought an important new dimension to the Committee table -
drawing, of course, on their own experience and perspective as emerging economies.”

12 See Xi Chao, 'From Rule-Taker to Rule-Maker: China’s Changing Roles in Global Banking Regulation', in
Friedl Weiss and Armin J. Kammel, The Changing Landscape of Global Financial Governance and the Role of
Soft Law (Leiden: Brill Nijhoff 2015, 312-336).

13 See, for example, the CBA provided comments in BCBS Consultation on Revisions to the Standardised
Approach for Credit Risk on March 7, 2016.



2.3. I0SCO and China

2.3.1. Introduction

To recall, China adopted a sectoral approach to financial regulation and supervision and the
CSRC supervises securities and futures market. The CSRC was established in late 1992. In
1995, CSRC joined the IOSCO.

2.3.2. Institutional changes and involvement

China was elected as a member of the Executive Committee in 1998. In 2009 it was invited to
join the Technical Committee of the IOSCO. The Technical Committee was a specialised
working group established by the Executive Committee, which led most standard setting
activity and therefore was effectively the IOSCO’s powerhouse.. The Chairman of the
Technical Committee noted:

The changing landscape of the international financial system in this time of crisis
demands that organizations, such as ours, reflect such changes in the
composition of its membership. It is quite proper that the Technical Committee
now should include the members from Brazil, the People's Republic of China
and India within its ranks.!*

According to the IOSCO, the new members “were chosen on the basis of the size of
their capital markets, the international nature of their markets and the development of their
regulatory system and authority”.!> Similar to China’s membership in BCBS in the same year,
China’s presence in the Technical Committee of the IOSCO also reflected the call from G20 to
broaden emerging countries’ membership in standard-setting bodies.!®

2.3.3. Institutional changes and influence

Since IOSCO and BCBS works together in developing financial standards, China’s
participation in IOSCO is similar to those described in the previous section.

2.3.4. Domestic organization and impact

As acknowledged by an IOSCO assessment in 2012, the Chinese securities and futures industry
and the regulation has undergone “considerable development” since the establishment of the
CSRC in 1992.!7 These reforms have been carefully planned and implemented, and have been
welcomed by market participants. The Report also pointed out that a few areas in which the
regulatory framework had not met the IOSCO standards and requires improvement.

14 TOSCO Media Release IOSCO/MR/002/2009, 'TOSCO Technical Committee invites Brazil, China and India to
join its membership', 19 February 2009, Madrid.

15 10SCO Media Release IOSCO/MR/002/2009 (n 14).

16 Following the governance reform in 2012, the functions of the Technical Committee, Executive Committee and
Emerging Market Committee Advisory Board was subsumed by the Board of the IOSCO. Today the IOSCO
Board is the governing and standard-setting body of IOSCO, and is made up of 34 securities regulators, including
China.

17 People’s Republic of China: Detailed Assessment Report: I0SCO Objectives and Principles of Securities
Regulation, IMF Country Report No. 12/80, April 2012.
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2.4. FATF and China

2.4.1. Introduction

China is increasingly concerned about its vulnerability to money laundering as the economy
grows. Criminal cases handled by the public security organs indicate that the predicate crimes
for money laundering continue to expand in scope. In addition to drug crimes, smuggling crimes
and crimes against property, the incidence of other types of criminal activities, such as
economic crime, is increasing. Additionally, money laundering was connected to a large
number of corruption cases. China openly acknowledged that corruption was a serious problem
and posed a serious threat to China. Against this background, China signed the United Nations
Convention against Corruption in 2003 and ratified it in 2006. As a result, anti-money
laundering (““AML”) initiatives, as an indispensable part of the anti-corruption campaign, have
been high on China’s policy agenda.

Within five years from 2003 to 2007, a comprehensive framework to tackle money
laundering was built from scratch:'® an AML Bureau was set up in the central bank in 2003 to
coordinate all matters relating to AML issues; China Anti-money Laundering Monitoring &
Analysis Center (CAMLMAC) was subsequently instituted under the central bank to collect,
analyze and monitor AML intelligence; a AML Joint-ministerial Conference comprising 23
ministries or agencies was instituted to coordinate on- AML work; the Criminal Law was
amended to bring the definition of money laundering consistent with international practice; the
first ever AML law was promulgated in 2006 to set up an administrative framework to tackle
ML and obligate the financial institutions to undertake AML activities.

In the meantime, China became a member of the Eurasian group on combating money
laundering and financing of terrorism (EAG) in 2004, resumed its participation in Asia/Pacific
Group on Money Laundering (APG) in 2009, and joined FATF in 2007. It has also signed
bilateral memoranda of understandings (MOUs) to seek AML/CFT cooperation and
intelligence exchanges.

2.4.2. Institutional changes and involvement

China’s accession in 2007

In 2007 China became a member of the FATF. Not each and every country can become a FATF
member.  First, to be considered a potential candidate, the FATF must be satisfied that it is
strategically important according to certain quantitative as well as qualitative criteria. !
Quantitative criteria include the size of GDP, size of the banking, insurance and securities
sectors, and population. Qualitative criteria include its impact on the global financial system
(including the degree of openness of the financial sector and its interaction with international
markets); its active participation in an FSRB and regional prominence in AML/CFT efforts; its
level of commitment to AML/CFT effort, the level of AML/CFT risks faced and efforts to
combat the risks. Equally important is the FATF’s geographic balance. Table 7.1 illustrates

18 See 2007 China Anti-Money Laundering Report, People’s Bank of China, August 2008. See also Summary of
the First Mutual Evaluation Report on Anti-Money Laundering and Combating the Financing of Terrorism:
People’s Republic of China, FATF/ME(2007)2/ADD, 29 June 2007.

19 For the current version of membership policy, see <http://www.fatf-
gafi.org/about/membersandobservers/fatfmembershippolicy.html> (last accessed 4/13/2020).
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how China satisfies these criteria. Indeed, China’s rapid economic growth and its fast
expansion and liberalization of its financial services sector had made it undoubtedly
“strategically important” for FATF issues.?

Table 7.1
Criteria China’s performance by 2005
Quantitative criteria
GDP >18 trillion RMB, 9.9% growth rate
Size of the financial sectors 30,195 entities; 39,852 billion RMB assets®'
Population 1.3 billion (the most populous)
Qualitative criteria
Impact on the global financial system Integrated as a result of its liberalization
following its WTO accession
participation in an FSRB Member of EAG in 2004
level of commitment to AML/CFT | Intensively implementing AML measutes
effort

The candidate will then embark on a mutual evaluation process. Membership is granted if the
mutual evaluation is satisfactory, i.e., if it reaches certain levels of compliance with the FATF-
recommended standards for combating money laundering and terrorist financing.?> The
significant progress China made in adopting AML/CFT measures since 2003 led to a decent
level of compliance with FAFT’s recommendations.

FATF’s decision to expand membership

As a result of the review of the FATF’s future in 1998, the organization was mandated to
promote AML initiatives in all continents and regions of the globe and to build a world-wide
anti-money laundering network.? First and foremost, the FATF has decided to foster the
establishment of a world-wide anti-money laundering network “based on an adequate
expansion of the FATF membership to strategically important countries which already have
certain key anti-money laundering measures in place ..., and which are politically determined
to make a full commitment towards the implementation of the forty Recommendations, and
which could play a major role in their regions in the process of combating money laundering.”**
FATF thus developed a membership policy.? In particular, rather than waiting for applications,

20 Size of the economy also matters in other areas of global governance covered by Pauwelyn et al. (eds),
Rethinking Participation in Global Governance (n 6), Section 2.

2 First Mutual Evaluation Report on Anti-Money Laundering and Combating the Financing of Terrorism:
People’s Republic of China, FATF, 29 June 2007, 12.

22 For details, see <http://www.fatf-gafi.org/about/historyofthefatf/#d.en.3157> (last accessed 4/13/2020)

23 On 28 April 1998, FATF Ministers and the European Commissioner for Financial Services

endorsed the report prepared by the FATF which defines a five year plan -- 1999-2004 -- to spread the anti-money
laundering message to all continents and regions of the globe. For an introduction to the FATF membership, see
Pauwelyn et al. (eds), Rethinking Participation in Global Governance (n 6), Section 5, Section 7.

24 See FATF Annual Report 1997-1998.

25 See FATF Annual Report 1998 — 1999, para.151. For the current version of membership policy, see
<http://www.fatf-gafi.org/about/membersandobservers/fatfmembershippolicy.html> (last accessed 4/13/2020).
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“it was believed that FATF should take a more proactive approach”.2¢ This institutional change
has led to the inclusion of six new members before China joined.?’

In sum, China’s accession into the FATF is a result of FATF’s strategic decision to
expand its membership in 1998 and China’s political willingness to embark on serious AML
initiatives since 2003.

2.4.3. Institutional changes and influence

Even though China joined the FATF in 2007, it was placed on an enhanced follow-up process
as a result of partially compliant and non-compliant ratings in certain of the Core and Key
Recommendations in its mutual evaluation report in 2007. Thus, in the first years of its FATF
membership China focused on addressing the deficiencies identified in the 2007 mutual
evaluation report. In 2008, the FATF Plenary agreed to place China on the regular follow-up
process and in 2012 China was taken off the regular follow-up process.?® In 2013 FATF
established a temporal committee comprising seven Members, including China, to conduct
research into developing and accepting new members.?’ In 2014, China was invited to join the
FATF guiding committee, consisted of 10 Members.?° Indeed, the People’s Bank of China
stated in its annual report in 2015 that China was using the platform of the guiding committee
to play a key role in the global CFT strategy-making, FATF’s internal governance and
acceptance of new members. 3! China has also assumed a more active role in regional and
global AML activities.*?

China may also influence the FATE’s activities through its G20 membership, because
FATA’s activities follow the G20’s agenda. For example, in 2009, the Leaders of the Group
of 20 specifically called for the FATF to reinvigorate its process for assessing countries’
compliance with international AML/CFT standards and to publicly identify high risk
jurisdictions. In the same year, the G20 called on FATF to address corruption by finding ways
to create greater transparency of the financial system.>*> As China is playing an increasingly
important role in driving the G20 agenda, its influence on FATF’s work will be more prominent.

26 FATF Annual Report 1998 = 1999 (n 25), para.152.

27 The six new members are: Argentina, Brazil, China, Mexico, South Africa and the Russian Federation. During
1991 and 1992, the FATF expanded its membership from the original 16 to 28 members. In 2000 the FATF
expanded to 31 members, and has since expanded to its current 37 members.

B See <http://www.fatf-gafi.org/countries/a-c/china/documents/follow-
upreporttothemutualevaluationreportofchina.html>

2 See 2013 China Anti-Money Laundering Report, People’s Bank of China, 12.

30 See 2014 China Anti-Money Laundering Report, People’s Bank of China, 12.

312015 China Anti-Money Laundering Report, People’s Bank of China,12.

32 For example, China hosted EAG Plenary meetings in 2009 and 2011; its representative served as Deputy
Chairman of the EAG from December 2010 to November 2012. At the APG, China resumed its involvement as a
member and held the rotating APG Co-Chair appointment from 2012-2014. In July 2013, it held the 16th Plenary
meeting in Shanghai and took the opportunity to expand its bilateral and multi-lateral cooperation and through the
APG getting more engaged in FATF’s rule-making.

33 FATF Annual Report 2010-2011, p. 20. See <http://www.fatf-
gafi.org/media/fatf/documents/reports’ FORMATTED%20ANNUAL%20REPORT%20FOR%20PRINTING.pdf
>
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2.4.4. Domestic organization and impact

China’s FATF membership has a direct impact on the legal framework and the institution-
building of the AML. As explained before, candidate countries have to go through strict mutual
evaluation process. After China’s accession, it was put on (enhanced) follow-up process to
address deficiencies. China’s domestic AML system was significantly improved as a result of
these procedures.

Vietnam’s Participation in Global Financial Governance

3.1. IMF and Vietnam

3.1.1. Introduction

Vietnam initiated its socio-economic renewal reform, known as "doi moi", in 1986. This marks
the beginning of a grand initiative to shift from a centrally-planned economic system to a
market-oriented mechanism.’* Vietnam normalized its financial relations with the IMF, the
World Bank and the Asian Development Bank (ADB) in October 1993. Like China, Vietnam
could not immediately meet the requirements of Article VIII of the IMF's Articles of
Agreement.>> After a decade of reform, Vietnam finally accepted these obligations in 2005.3
Like China, the acceptance of Article VIII obligations facilitated its accession into the WTO in
2007.%7

3.1.2. Institutional changes and involvement

Vietham’s participation in the IMF

A country may influence the decision-making through their representation in the Board of
Governors, the appointment or election of the IMF’s executive board, their representation of
Board of Governors, or indirectly through the IMFC or country groups such as G20.

As any other member of the IMF, Vietnam is represented by one governor and one
alternate governor in the Board of Directors. However, in the Executive Board, which is
responsible for conducting the day-to-day business of the IMF, Vietnam is represented by a
director elected by a group of 13 countries consisting of Brunei, Cambodia, Fiji, Indonesia,
Laos, Malaysia, Myanmar, Nepal, Philippines, Singapore, Thailand, Tonga, and Vietnam. This
group is called the Southeast Asia Voting Group (SEAVG). It is represented by the same group
of countries in the International Monetary and Financial Committee (IMFC), which advises and
reports to the IMF Board of Governors on the supervision and management of the international
monetary and financial system and considers proposals by the Executive Board to amend the

3* WTO document WT/ACC/VNM/2, 'Accession of Vietnam: Memorandum on the Foreign Trade Regime', 24
September 1996, 1.

35 See Articles of Agreement of the International Monetary Fund.

36 IMF Press Release, 'Vietnam accepts IMF's Article VIII obligations', January 5, 2006. For an introduction on
the reforms undertaken, see WTO document WT/ACC/SPEC/VNM/5, Working Party Report on the Accession of
Viet Nam, 22 November 2004, paras. 15-22.

37 WTO document WT/ACC/SPEC/VNMY/5, Working Party Report on the Accession of Viet Nam, 22 November
2004.
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Articles of Agreement and advises on any other matters that may be referred to it by the Board
of Governors.*®

Table 7.3 (in the Appendix) is a summary of Vietnam's interventions at the annual
meetings of IMF since 1997. The summary is grouped into three categories, corresponding to
the IMF's three functions. Vietnam's request to the IMF was primarily focused on IMF
assistance to developing countries. This is in line with its status as an assistance recipient.
Topics of concern have included the availability of sufficient funding, the conditionality of the
assistance programs and the cooperation between the Fund and the Bank on assistance
programs. In 2016 Vietnam expressed satisfaction with the current IMF approach in assisting
countries, describing it as "a flexible, comprehensive policy framework with focus on

individual country's characteristics".>

Vietnam touched upon surveillance issues from time to time. Even though it was also
concerned about the adoption of revised 1977 Decision on Surveillance in 2007, its criticism is
way more mild than that of China. It only requested the IMF surveillance activities to take into
account of country-specific socio-economic conditions and refrain from putting further
obligations on member countries.*’ In 2016 Vietnam expressed satisfaction with the Fund's
surveillance activities in the recent years: "[m]acroeconomic surveillance followed by policy
advices and assistance to address current and future challenges has shown appropriation, helped
to strengthen Fund's position as a global economic surveillance and ensure global financial
stability".*! In general, Vietnam governor commented, "[i]nitiatives generated by the Fund

particularly fit emerging economies, including Vietnam."*

Vietnam is also concerned about its representation in the Fund. Its interventions in the
annual meetings on the quota-related reform are two pronged. On the one hand, it wished the
new quota distribution to be more aligned with developing countries' increasing role in the
world economy; on the other hand, it aims to preserve the quota share of low-income developing
countries like Vietnam itself.

Overall, it appears that Vietnam is fairly content with its IMF membership by 2016.

Institutional changes and the impact on Vietnam

The 2008 Quota and Voice reform package provided an additional increase, or a “booster”, to
ensure a minimum increase in quota or quota share for dynamic under-represented emerging
market and developing economies. Vietnam benefited from the booster and its quota share
increased by 40%. The 2010 reform led to a more significant increase - from 0.15% to 0.24%.4
However, since the overall weight of Vietnam’s economy in the world remain rather small, the
increase did not lead to any significant change in Vietnam’s ability to participate in the IMF
decision-making.

38 IMF, 'A Guide To Committees Groups And Clubs', 19 April 2017.

39 Statement by the Hon. Nguyen Dong Tien, Governor of the Bank of Vietnam, at the 2016 Annual Meetings of
IMF and the World Bank Group, 7 October 2016.

40 Statement by the Hon. Nguyen Van Giau, Governor of the Fund for Vietnam at the Joint Annual Discussion, 22
October 2007.

41 Statement by the Hon. Nguyen Dong Tien, Governor of the Bank of Vietnam, at the 2016 Annual Meetings of
IMF and the World Bank Group, 7 October 2016.

42 Statement by the Hon. Nguyen Dong Tien (n 41).

43 IMF statistics.
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3.1.3. Institutional changes and influence

Vietnam’s influence in the IMF cannot be assessed alone without taking into consideration of
the joint efforts of the group of countries to which it belongs. Vietnam’s main interest in
participating the IMF is to have access to assistance to facilitate its domestic economic reform.
For that purpose, it is concerned with the sufficiency of financing, the conditionality of the
assistance and the soundness of the policy advice. Connected with that, it hopes the governance
reform could generate more representation of developing countries. These requests are of no
difference from many other developing countries, most of which are also assistance recipient
countries.

As aresult of the two quota and voice reforms, the voting share of developing countries
increased. More specifically, the voting share of emerging market and developing countries
increased from 40.5% as of March 2011 to 44.8% post-2010 reform.** The increase is more
significant for Asian developing countries — from 11.6% to 16.1%, which reflects the
recognition of the Asian countries' dynamic economic development, including Vietnam’s.*> In
addition, the establishment of the Independent Evaluation Office (IEO) in 2001 also helped
developing countries’ needs being heard by the IMF management.*® All these contributed to
the general satisfaction of Vietnam with the IMF.

Beyond the IMF, Vietnam also sought to enhance its participation in global financial
architecture by joining the AIIB in April 2016.47 As a board member, Vietnam works with the
AIIB to arrange lending for projects.*®

3.1.4. Domestic organization and impact

Vietnam has benefited from the assistance provided by the IMF and the World Bank in
terms of policy advice, financing medium-term economic programs, infrastructure and socio-
economic projects and a range of technical assistance programs.** Benefits include highly-
concessional loans from the Enhanced Structural Adjustment Facility (ESAF) and Structural
Adjustment Credit (SAC). In 1999, Vietnam was chosen among a dozen of pilot cases for a
Comprehensive Development Framework. *° As acknowledged by Vietnam, this assistance has
significantly benefited the country's economic reform, especially in the field of monetary
policy, effectiveness improvement, statistics and forecast, foreign exchange reserve
management, and macroeconomic management.”!

4 IMF, 'Quota and Voting Shares Before and After Implementation of Reforms Agreed in 2008 and 2010 (In
percentage shares of total IMF quota)'.

4 IMF, 'Quota and Voting Shares (n 44).

46 See <http://www.ieo-imf.org/> (last accessed 04/13/2020).

47 See <https://www.aiib.org/en/about-aiib/governance/members-of-bank/index.html> (last accessed 04/13/2020).
48 See <https://asia.nikkei.com/magazine/20170504/THE-FUTURE-OF-ASIA-S-
INFRASTRUCTURE/Vietnam-can-leverage-the-ADB-and-AlIIB-to-its-advantage> (last accessed 04/13/2020).
4 See, for example, Statement by Hon. Le Duc Thuy, Alternate Governor of Vietnam at the 1997 World Bank/IMF
Annual Meetings, Hong Kong, 23-25 September 1997.

50 See Statement by Vietnam at the 1999 World Bank/IMF Annual Meetings.

51 See Statement by Vietnam at the 2015 World Bank/IMF Annual Meetings.
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3.2. IOSCO and Vietnam

The State Securities Commission (SSC), Vietnam's regulator over the securities market, was
established in 1997. The first stock exchange — the Ho chi minh City Stock Exchange — was
launched in July 2000 and the second one — the Hanoi Stock Exchange — was launched in March
2005. The operations of the Vietnam securities depository center officially launched the
operations in May 2006.2

The SCC was first admitted to Appendix B to the Memorandum of Understanding
(MMoU) of the IOSCO in 2011. The MMoU provides for a global framework to enhance
cooperation between securities regulators, thereby helping to ensure effective regulation and to
preserve the strength of securities markets. Prior to signing the MMoU, applicant regulators
must demonstrate their ability to provide assistance to other regulators in enforcement
investigations, which will include being able to obtain specific forms of information and
disclose that information to overseas regulators. Applicants are required to undergo a rigorous
screening process, during which their capacity for co-operation is examined in detail by a group
of experts. IOSCO members who have previously applied unsuccessfully to become
signatories, but have formally expressed their commitment to take the steps necessary to
achieve MMoU compliance, are listed on Appendix B to the MMoU.>> SCC made major efforts
to comply with the MMoU since its admission to Appendix B. Finally, on 18 September 2013,
Vietnam signed Appendix A and became full signatory to IOSCO MMoU .>*

Since Vietnam is a relatively new signatory to the IOSCO MMoU and the major
institutional changes happened way before 2013, it is hard to evaluate the impact of the
institutional change on Vietnam’s participation yet. Nevertheless, acceding to the IOSCO itself
has facilitated the development of Vietnam’s capital market.>®

3.3. Vietnam in Other Organizations

For the other organizations in the global financial architecture, for example, BCBS, FATF,
Vietnam is not yet a member. This Section will briefly address how the issues covered by these
organizations are organized domestically in Vietnam and explore the potential for further
participation in these organizations.

3.3.1. BCBS

The development of Vietnam’s banking sector shares many similarities as of China’s. The
reform of the banking sector from a centralized one towards a modern banking system is part
of the broad market-oriented economic reform since 1986. The State Bank of Vietnam (SBV)
functioned as the central bank as well as the commercial bank before 1990. The 1990 Ordinance
on the State Bank of Vietnam removed the commercial functions from the SBV to four newly
created state-owned commercial banks. The conclusion of Vietnam — US bilateral trade

2. Hoang Phu  Cuong, Overview  of  Vietnam Securities ~ Market, available  at:

<http://www.asiasecuritiesforum.org/pdf/2015/HoangPhuCuong_s.pdf> (last accessed 04/13/2020).

33 See <https://www.iosco.org/about/?subSection=mmou&subSection1=2013 _list> (last accessed 04/13/2020).

54 SCC, 'SSC Becomes Full Signatory to [0SCO MMoU - a Milestone in International Integration of Vietnamese
Capital Market', 27 September 2013.

55 See <http://vietnamnews.vn/economy/245611/ssc-deepens-links-to-international-
markets.html#ZsrqOrAl4rfHpOP1.97> (last accessed 04/13/2020).
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agreement (“BTA”) in 2000 and the conclusion of its accession negotiations into the WTO in
2006 resulted in further liberalization of its banking sector. Presence of foreign banks has been
increased. Under the pressure of competition, domestic state-owned banks underwent reforms.
Meanwhile, Vietnam progressively brought its regulatory regime for foreign bank branches,
including minimum capital requirements, aligned with commonly accepted international
practice. The same legal capital requirements for foreign and domestic bank branches were set
in 2008, and revised 2010 and end 2011.°° Regarding Basel capital standards, Vietnam
currently applies Basel I for the banking industry. However, SBV has made efforts to
implement Basel II. It selected the 10 largest and most prestigious domestic commercial banks
to apply in a pilot phase the Basel II standards, which is due to complete by 2018. It is envisaged
that the Basel IT application will then be deployed at other commercial banks in the country.>’

Despite rapid development, Vietnam’s banking sector remains underdeveloped and
faces many challenges in risk management. However, with the further liberalization of the
industry, Vietnam sees increasing need to implement Basel standards.’® As the industry grow
and the supervisory authority is more experienced, one can expect that Vietnam will be more
active in participating in the standard setting at the Basel Committee.>”

3.3.2. FATF

Vietnam is not a member of the FATF, but is a member of the Asia/Pacific Group on Money
Laundering (APG), one of the regional transgovernmental bodies with Associate membership
in the FATF. As Vietnam’s economy became increasingly integrated with the regional and the
world’s economy, international money laundering crimes found room there. FATF in 2010
identified Vietnam as a jurisdiction that has strategic AML/CFT deficiencies. Vietnam has
been building up necessary legal and regulatory framework to address the deficiencies. Since
February 2014, Vietnam is no longer subject to FATF’s monitoring process under the global
AML/CFT compliance process. Currently, Vietnam is working with APG as it continues to
address the full range of AML/CFT issues identified in the mutual evaluation report.

4. China and Vietnam in Comparison

4.1. Trade Liberalization: A Catalyst for Participation in Global Financial Governance

Both China and Vietnam have experienced economic reforms of similar nature, i.e.,
from a centralized planned economy to a market economy. One important instrument that both
countries employed to further the reform is trade liberalization through signing binding
international trade agreements, most importantly - the WTO. For China, its WTO accession
led to a more open and competitive domestic financial market. Competition brought about

56 WTO, Trade Policy Review Report, November 2013, Section 4.6.4.1. See also, Federal Reserve Bank of San
Francisco, 'Banking Reform in Vietnam', June 2011.

7 See Viet Nam News, 'New Regulation Prepares for Basel 1I', 17 January 2017.
<http://vietnamnews.vn/economy/349833/new-regulation-prepares-for-basel-ii.html#CfVzMpiRvWaefH3k.97>
(last accessed 4/13/2020).

58 Viet Nam News, 'New Regulation Prepares for Basel II' (n 57).

3 As identified in the other chapters of the book, expertise in certain policy area drives participation. See Pauwelyn
et al. (eds), Rethinking Participation in Global Governance (n 6), Section 12.E, F.
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innovation as well as the need for the authority to seek more regulatory cooperation from other
jurisdictions. Competition also brought about the need for further reform of domestic banks,
which calls for the need to incorporate key principles of the Basel Accord into the regulatory
framework. A similar pattern can be identified in Vietnam, where the liberalization is
stimulated by the BAT with the United States as well as the WTO accession. With increased
foreign participation and therefore more fierce competition, the SBV felt the need to fully
implement Basel II in near future. Meanwhile, a more open financial market also brought about
concern about money-laundering. Both countries are therefore motivated to participate in
global AML initiatives. On monetary issues, the acceptance of Article VIII obligation of the
IMF is a prerequisite to enable ambitious trade liberalization. Indeed, both countries undertook
Article VIII obligations before joining the WTO.

The close relationship between market liberalization process and the participation in
international financial institutions can be best illustrated by the following two timelines. They
place China and Vietnam’s participation in global financial architecture against their respective
economic reform process. Active participation in IMF is an enabler for both countries’ more
open trade policy; while a more open trade policy inevitably made both countries more
interested in issues such as minimum capital requirement for financial institutions, regulatory
cooperation on capital market, and anti-money laundering. Thus, for both China and Vietnam,
the need to participate in global financial governance comes hand in hand with the liberalization
of their economies.

[FIGURE 7.2 ABOUT HERE]

[CAPTION:] Figure 7.2:
Timeline of China’s Participation in the Global Financial Architecture

[FIGURE 7.3 ABOUT HERE]

[CAPTION:] Figure 7.3:
Timeline of Vietnam’s Participation in the Global Financial Architecture

4.2. Size Matters, but Opportunities Are Ahead

Even though both China and Vietnam have followed similar paths to market liberalization and
therefore experienced similar needs to participate in global financial governance, their level of
participation and their ability to influence various regulatory issues are different. The
differences revealed in the foregoing sections can be, at least, partly explained by their different
economic sizes. While Vietnam has achieved impressive economic growth since the reform,
its overall weight in global economy remains small. While China’s GDP in PPP terms accounts
for 17.2% of the world economy, Vietnam’s is only 0.48%. The resulting difference in their
systematic impact on the world economy explains China’s membership in institutions from
which Vietnam remains absent. The global financial crisis in 2008 made China’s systemic
importance in financial governance even more prominent and such prominence was reflected
in its increasingly larger voice in the G20. China’s membership in the FSB, the BCBS and the
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former Technical Committee of the IOSCO are all the result of the implementation of the G20
agenda. Such importance is also reflected in IMF and FATF, the mandate of which are directly
impacted by the G20 decisions after 2008. Furthermore, China has created a competing
institution for development finance — the AIIB — to influence the global financial governance.

Even though Vietnam remains a bit behind China in terms of economic development, it
can take advantage of the growing voice of other developing countries, or developing countries
as a group. As analysed before, Vietnam’s concerns in organizations such as the IMF are
largely similar to other developing countries. It is not rare that its position on an issue is the
same as the position of large developing countries such as China, due to the similarity in the
transitional nature of their economies. The increasing influence of the G20 on the agenda of
global financial governance bodies offers an opportunity for Vietnam to cooperate with other
developing countries to more effectively participate in decision-making. Furthermore, the
recent active participation in AIIB is another way for Vietnam to be more involved in global
financial governance for its own benefits.

In short, China and Vietnam’s participation in the emerging global financial architecture
is a tale of two cities. Yet, for both countries the tale has been rapidly evolving, in a similar but
differentiated pattern.
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5. Appendix

Table 7.2:

China's Interventions at the Annual Meetings of IMF and the World Bank Group

Assistance to developing | Policy-related Issues Quotas/Institutional issues
countries
1997 Support ESAF Support the inclusion of capital | Brought attention of the
account convertibility in the Fund’s | declining quota share of
purposes, but IMF should respect | developing countries and
the sovereignty and allow Members | requested to address the issue at
to proceed “in an orderly and | an early date
healthy manner”
1997 Asian Financial Crisis
1998 Support ESAF and HIPC | Blame premature liberalization for | Urged the Eleventh General
Initiative; the financial crisis; Quota increase and the NAB can
Called on the Fund should | Capital account convertibility | take effectas soon as possible
pay more attention to the | should be carried out in “an orderly
specific circumstances of the | and well sequenced manner”
countries concerned. Called on the Fund to be vigilant to
the risks posed by international
capital flows
1999 Insisted economic | Proposed the Fund’s role should be | Strongly request that the
development is a | helping representation of developing
precondition to solutions to | developing countries put in place | countries be safeguarded in the
poverty alleviation and social | the necessary = conditions for | newly named “International
issues (in response to the | liberalizing capital Monetary and Financial
increased emphasis put on | account, rather than pushing with | Committee”.
social sector issues by the | the speed of liberalization only;
Fund and the Bank) Oppose the mandatory
enforcement of transparency as
China did not believe lack of
transparency was the main cause of
the financial crisis;
Article IV consultation should not be
linked with transparency
assessment.
2000 Heavily criticize the Bank’s | Standards and codes of the Bank
increasingly evident political | and the Fund should be
orientation. disseminated and implemented
In implementing its | based on voluntary and progressive
assistance strategies, the | principles;
Bank should not unduly | Called on to enhance the
emphasize those issues transparency of the private sector,
that should be addressed by | and strengthen the supervision and
developing countries | regulation of highly leveraged
themselves, such as | institutions;
governance and
institutional reform.
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2002

Stated country should enjoy
ownership in  designing
development policy

The Fund and the Bank should
confine their operations to their
mandate (i.e. not to step on other
issues such as AML/CFT)

2003

Welcomed the decision to
implement Monterrey Consensus,
enhancing the voice and
participation of developing and
transition countries, opening up
markets to developing countries,
and  promoting infrastructure
development to accelerate poverty
reduction.

2004

Proposed the Fund should place
greater

focus on surveillance of the major
developed countries that have a
significant impact on the global
economy.

Standards and codes should be
introduced on a voluntary basis;

In developing these standards and
codes, the Fund should listen more
to developing countries;

2005

Concrete proposals were
made to improve global
development financing;
Proposed the Bank and the
Fund should strengthen
Middle Income -« Countries
strategy

Concrete proposals were made to
better - guide  the = economic
globalization

Proposed reform of their

governance structure;

2006

Surveillance:

should always adhere to its
purposes of promoting global
exchange and macroeconomic
stability, and respect the autonomy
of member countries in choosing
their own exchange rate regime;
should focus its surveillance on the
systemically important countries
issuing major reserve currencies.

Support governance reform
aimed at to make the distribution
of quotas better reflect changes
in members’ economic positions
in the world economy; and

to enhance the voice of low-
income countries

continue to «call for the
establishment of a more
transparent procedure for the
selection of the Managing
Director.

2007

Continue to emphasize the Fund
should enhance its surveillance over
countries issuing major reserve
currencies so as to play an effective
role in promoting financial stability
and economic prosperity.

Opposed the 2007 Decision

should continue to improve their
own governance and ensure the
rights of the developing
countries to effectively
participate in the decision-
making of the institutions.
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Opposed IMF’s intervention on the
level of interest rate.

2008 US Financial Crisis

2008

Called on the surveillance priority to
be given to the ongoing financial
turmoil;

2007 Surveillance Decision should
be reviewed and revised.

2009

Called upon the Fund to speed up
quota reform;

Continue that the selection of the
head should be open,
transparent and merit-based.

2010

Suggested the Fund to adjust its
focus of surveillance, paying more
attention to the macroeconomic
policies of major reserve currency-
issuing economies, the financial
sector, and the cross-border capital
flows;

To refine the international
monetary system, keeping the
exchange rates of the major reserve
currencies relatively

stable, while diversifying and
rationalizing the system

call for understanding, support,
and  contribution© to the
governance reform

2011

Suggested the Fund should seek the
root cause of the crisis and adjust
the monitoring: framework and
transform . monitoring priorities
accordingly;

should further study the inherent
defects of the international
monetary system, promote
diversification of the international
reserve currency system and build
the international reserve currency
system into one with stable value,
rule-based issuance and
manageable supply.

welcome the adoption of the
Integrated Surveillance Decision by
the
IMF

should continue to improve its
quota and governance structure

2012

call on member countries to
conclude the 2010 quota and
governance reforms by
completing the domestic
approval process by the agreed
deadline;
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All parties to call on all parties to
complete the review of the quota
formula by January 2013 in the
spirit of

cooperation.

2013 needs to continue to upgrade its | Urged IMF to complete the 2010
knowledge and expertise in order to | quota and governance reform;
respond effectively to new trends
and challenges.
cooperation between the IMF and
other international organizations
remains crucial.

2014 should continue to provide | Called on to continue to enhance its | “deeply disappointed” with the
strong support to low- | crisis prevention capacity in the face | lack of progress in implementing
income countries of the the 2010 quota and governance

increasingly complex and | reforms
interconnected global
macrofinancial environment.

To further enhance the resilience of
the international monetary system,
the Fund should continue to
promote reforms of crisis resolution
frameworks, = in = addition to
strengthening the global financial
safety net and cooperating with
regional financing arrangements.

2015 needs to continue to upgrade its | deeply disappointed that the
crisis 2010 quota and governance
prevention capacity. reforms were not ratified by the
needs to further deepen its analysis | extended deadline of September
on'social and financial inclusions, | 15, 2015, which  further
while leveraging other multilateral | undermines  the  credibility,
institutions” expertise on other | legitimacy, and effectiveness of
issues of importance. the Fund.

2016 IMF should continue to improve its | the IMF should continue its quota

surveillance, strengthen its research
and analytical work on key common
challenges in economic transitions
across countries, and provide risk
alerts in a timely manner;

should press ahead with
international monetary system
reforms

and governance reforms and
ensure that the IMF is strong,
guota-based, and adequately-
resourced.
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Table 7.3:

Vietnam's Interventions at the Annual Meetings of IMF and the World Bank Group

Assistance to developing | Policy-related Issues Quotas/Institutional issues
countries

1997 Express gratitude to the | - -

support and  assistance
provided.
1997 Asian Financial Crisis
1998 increase concessionary | External advice and assistance must | Urged to complete the 11th
funding and to provide | take into account the positive | quota review and the IDA fund
technical assistance in a | impact of globalization while | contributions, as well as allocate
more timely and more prac- | minimizing the negative effects for | additional SDR to the Fund.
tical fashion in implementing | the economy of each country.
economic reform and
structural adjustment.
Urge reaching agreement on
a SAC and an ESAF program.

1999 Call upon to make more | - -
efforts in ensuring adequate
financing for  assistance
through SAC and ESAF
program.
Call for expedited
multilateral and bilateral
contributions to the HIPC
funds

2000 Conditionality of the Called for further efforts to
assistance . programs be reform the organization and
closely associated with- the working procedures to build a
specific circumstances of the sound financial world and to
host countries. facilitate developing countries to

face challenges.

2003 Called upon the Independent
Evaluation Office to reflect their
voice to the Fund Management
in order to have necessary
adjustments and thus making the
assistance programs of the Fund
and associated conditionality
more in line with the actual
situation of the beneficiary
countries reflecting differences
in their economic, cultural,
political and legal conditions.

2004 - - -




2005

initiative to support the
developing countries in the
process of trade
liberalization and integration
should cover not only the
WTO members but also
those countries seeking
membership in this
organization like Vietnam

2006

Urged the Bank to respect
recipient countries’
sovereignty.

Further cooperation
between the Bank and the
Fund is needed.

speed up the implementation of
the main substances of the
Medium - Term ' Strategy,
especially the Quotas-and Voice
Reform

2007

Adoption of revised 1977 Decision
on Surveillance: Fund surveillance
activities under the. revised
framework should take into account
of country-specific socioeconomic
conditions while refraining from
putting further obligations on
member countries

Quota and Voice reform: new
quota ' distribution should be
better aligned to recognize the
increasing role of developing
countries in the global economy

2008 US Financial Crisis

2008

Cost sharing in TA provision:
the priority should be given
toward developing
countries, facilitating them
to maintain their access and
utilization of the Fund’s
assistance

IMF  priorities: play  the
coordination role to organize a
global response to weaknesses in
the global financial system;
review its lending instruments
Look forward to further advances
of the

Fund’s governance agenda,
including the next step beyond
strengthening membership
representation through quotas
and voice improvements.

2009

initiation of reforming
international financial
architecture and governance, in
which quota and voice is a focal
component, is of great
importance

2011

to adapt itself to focus more on
serving member countries with the
same extent as focusing on the
international monetary system; to
have more comprehensive

surveillance, not only looking at the
traditional macroeconomic
measures, but also other factors
including social and political issues;
to keep track of the global

Urge to continue reforms,
especially in quota and voice
issues, including the protection
of quotas shares of poorest
countries, as well as
strengthened voices of dynamic
and developing countries at the
Fund.
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interconnectedness and
the Fund’s credibility

improve

2012 develop new lending | enhance its capacity in monitoring,
instruments  with  higher | analyzing and forecasting the world,
flexibilities and in line with | regional and member economies;
the situation, conditions and
accessibilities of all member
countries.

2014 Further  strengthen its Hope to see notable progress in
technical  assistance to reforming governance such as
improve macroeconomic quota formula, budget and
policy management income reviews with a
capacity, strengthen commitment to ‘increase the
regional and international representation ©= of  dynamic
collaboration, to better economies and strengthen the
assist member countries. voice of low-income countries.

2015 No Fund-specific comments

2016 Expressed satisfaction with

the current Fund approachin
assisting countries
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Chapter 8

India and Bangladesh
in Global Finance Governance:
From Structural Conflict to Embedded Liberalism in the
Climate Finance Regime



India and Bangladesh in Global Finance Governance:
From Structural Conflict to Embedded Liberalism
in the Climate Finance Regime

Rahul Mukherji and Himanshu Jha

1. Introduction

We argue that India and Bangladesh have transformed their respective engagements with
the global climate finance architecture from a relationship that can be conceptualized as
“structural conflict” within the emerging international regime to support for “embedded
liberalism.”! Central to understanding why and how this shift has occurred is the idea of
“legitimate social purpose” that defines the way a state thinks. We first engage the idea of
“legitimate social purpose” as a way of understanding how power gets converted into
interest and consequently contributes to global order. We then argue how India’s and
Bangladesh’s legitimate social purpose transformed itself from North South structural
conflicts to embracing an embedded liberal order. We first conceptualize this transition
using the idea of legitimate social purpose as a way of defining global order. We then
explore the issue of legitimate social purpose of the state in Indian and Bangladesh,
respectively. Finally, we demonstrate how this transition works for India and Bangladesh
through climate change negotiations.

We employ a comparative case analysis of India and Bangladesh despite the
obvious difference in size, following the methodological rationale spelled out by Biithe and
Cheng.? India is much larger than Bangladesh in terms of population (1.3 billion versus160
million) and area (2.9 million versus 130,170 square kilometres). However, the countries
are among the most comparable on the Human Development Index (rank 130 and 142;
only Bhutan at 132 is closer to India among the countries of South Asia).> Moreover,
Bangladesh is very similar to India among the South Asian countries with regard to per

* The authors thank and acknowledge A. S. M. Mostafizur Rahman (Meah Mostafiz) and Tanvi Deshpande,
doctoral candidates at the Department of Political Science, South Asia Institute, Universitit Heidelberg for
their valuable research support. Comments by Tim Biithe, Martino Maggetti, Kern Alexander and colleagues
at the March 2017 Stakeholder Participation workshop at the TUM Akademiezentrum Raitenhaslach-
Burghausen were useful to develop this paper.

!'See Stephen D Krasner, Structural Conflict: The Third World Against Global Liberalism (University of
California Press 1985); John G Ruggie, 'International Regimes, Transactions, and Change: Embedded
Liberalism in the Postwar Economic Order' 36(2) International Organization (1982), 379-415; Rahul
Mukherji, 'India and Global Economic Governance: From Structural Conflict to Embedded Liberalism' 16(3)
International Studies Review (2014) 460-466.

2 For details, see Tim Biithe and Cindy Cheng, ‘Analyzing the Consequences of Institutional Reforms Using
Country Pairs: A Note on the (Coarsened Exact) Matched-Country-Pairs Methodology of the Rethinking
Stakeholder Participation Project’ in Joost Pauwelyn, Martino Maggetti, Tim Biithe and Ayelet Berman (eds),
Rethinking Participation in Global Governance: Challenges and Reforms in Financial and Health
Institutions (Oxford University Press).

* The comparisons presented here are based on open data for 2015 from the World Bank, 'World Bank Open
Data' <http://data.worldbank.org/>; United Nations Educational, Scientific and Cultural Organization,
'Education: Literacy Rate' <http://data.uis.unesco.org/Index.aspx?queryid=166>; and the United Nations
Development Programme, 'Human Development Data (1990-2018)" <http://hdr.undp.org/en/data>; all last
accessed 8/14/2017.



capita gross development product (GDP) — USD 1,212 vs. USD 1,598* — most similar with
regard to infant mortality (31 vs. 38 per 1,000 births), very similar with regard to life
expectancy at birth (72 vs. 68 years),’ and second-most similar with regard to the literacy
rate (83.2% vs. 89.7%).5 Both countries have, moreover, grown rapidly and consistently
at a rate greater than 6 per cent per annum during the last decade. The two countries also
exhibit a high and rapidly increasing integration into the global economy, as is evident
from Bangladesh’s garment exports and India’s prowess in information technology.

We explore whether the differences in size (as a proxy for the power differential
between India and Bangladesh) makes a difference for these two traditionally marginalized
countries' opportunities to participate, actual participation, and influence in the global
governance of climate change financing. Climate finance thus is our entry point to explore
stakeholder participation in the emerging global financial architecture. Despite the size
variable, we find that Bangladesh and India have both embraced the embedded liberal
order. We contend that ideas embraced by the state is central to our explanation.

2. Legitimate Social Purpose and Global Order

We argue that power is combined with what John Ruggie called “legitimate social purpose”
to understand the nature of India’s rise. India’s globalism has transformed itself from
“structural conflict” to “embedded liberalism”. Both “structural conflict” between the
global North and the South, and an order based on “embedded liberalism” require us to
think deeply about the concept of “legitimate social purpose”.” Opposition to economic
liberalism in North-South conflict was clearly derived from domestic level factors such as
ideational milieu and state capacity. The “embedded liberal” order emphasizes a liberal
multilateral setting where states have the sovereign right to pursue domestic prerogatives,
even though they pay respect to the multilateral system. Ruggie argued persuasively that
the embedded liberal order was the product of the “legitimate social purpose” of the post
Second World War world led by the United States.

Table 8.1: The Nature of Globalization

Legitimate social purpose Engagement with Globalization
Autarkic Industrialization Structural Conflict
Globalization Embedded Liberalism

Source: Authors

What then is legitimate social purpose driving global order? Legitimate social purpose or
the moral purpose of the state has to do with the way a state thinks. For Ruggie, hegemony
in international relations did not automatically produce a free trade order, as many

4 Source: World Bank; the amounts shown are not ppp-adjusted. Only Pakistan was in 2015 more similar to
India with 1,435; all other South Asian countries differ much more notably from India.

5 Only Bhutan and Nepal were in 2015 more similar to India with a life expectancy of 69 and 70.

¢ Only Nepal was with 89.9% more similar to India.

7 Krasner, Structural Conflict (n 1), 379-415.



hegemonic stability theorists would argue. Comprehending the nature of global order
needed a good understanding of both interests and the dominant ideas of the day. To give
a few examples: Dutch hegemony in the 17" century produced a mercantilist order.
Thereafter an open trading system could evolve when the idea of free trade was articulated
under a single market by the British state. Laissez faire was planned in such a way that the
balance between authority and the market shifted in favour of the market. According to this
narrative, Great Britain played a leadership role in maintaining the gold standard and other
states respected the authority of the single market and subjected themselves to its
discipline.

The legitimate social purpose of Britain in the 19" and the early twentieth centuries
was not shared by the US till the end of World War 2. The US, for a long time, even when
it had surpassed Britain in the 20" century, remained a mercantilist state. Protectionism
had roots in the ideas of thinkers like Alexander Hamilton, the first treasury secretary of
the US. Hamilton had argued in favour of import substitution. He had opined in the 18"
century that the US will have to manufacture its own goods and services till it possessed a
strong Navy and until such times that its goods could compete with those of Great Britain.
He was certain that the US would one day assume that role.®

World War I disrupted the British dominated laissez faire order. Domestic
economic considerations such as social stability became the salient guiding force driving
the global economy. States were no longer willing to make adjustments dictated by a
laissez-faire order. Domestic imperatives began to impede international economic
coordination. Protectionism became the order of the day. This was the time when domestic
social policy rather than adjusting to the global market became the dominant theme.

The post-World War 2 consensus, for Ruggie was the compromise of “embedded
liberalism” — a position between market-led adjustments in the global economy and total
subservience to domestic imperatives. This compromise reflected a battle of ideas within
the US and between US and European states. The chief negotiators of the Bretton Woods
system, Harry Dexter White of the US and the John Maynard Keynes of the UK both
believed in the need for state intervention. According Albert Hirschman, the spread of
Keynesianism to Europe had much to do with the US’s victory and its faith in deploying
Keynesian policies to revive Europe. Keynesian ideas triumphed at the end of World War
I1, when the US sought fashion the global economic order.’

The rise of Keynesianism in the US had much to do with the manner in which the
state came to embrace that world-view. Mark Blyth tells the story of why Keynesian ideas
came to dominate US policy. The great depression created circumstances that spoke
directly to the concerns that Keynes’s work was seeking to address. There were no clear
alternative paths to resolve this problem when Keynes seemed to provide a succinct answer
to the problem of the great depression. Keynes was accepted not because business lobbies
or interest groups supported it but because this seemed to be the only way out to deal with

8 Edward Mead Earle, 'Adam Smith, Alexander Hamilton, Friedrich List: The Economic Foundations of
Military Power' in Peter Paret, Gordon A Craig, Felix Gilbert (eds), The Makers of Modern Strategy: From
Machiavelli to the nuclear Age (Princeton University Press 1986), 217-261.

° Ruggie, 'International Regimes' (n 1), and Albert O Hirschman, 'How the Keynesian Revolution was
Exported from the United States, and Other Comments' in Peter A Hall (ed), The Political Power of Economic
Ideas: Keynesianism Across Nations (Princeton University Press 1989), 347-359.
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a substantial social problem. Thus was a policy paradigm born out of the US’s legitimate
social purpose.'?

Legitimate social purpose enshrined in the compromise of “embedded liberalism”
ran counter to the laissez faire demands of Wall Street. States were allowed to run deficits
and these deficits could be financed with surplus from other states. Moreover, the global
trading system enshrined in the General Agreement on Trade and Tariffs (GATT) came up
with the most favoured trading nation rule — every GATT member would accord the most
favoured nation tariffs to every other member. But states were allowed to violate these
principles through a variety of escape clauses. Autonomy for the domestic realm was
enshrined in the Bretton Woods institutions in a number of ways.!!

These approaches to hegemony in international relations stress two important facts
regarding stake-holder participation. First, hegemony mattered. Second, hegemony did not
automatically produce a liberal economic order. What mattered was the ideational logics
of appropriateness within the hegemonic state that gave rise to mercantilism, laissez faire
and embedded liberalism. The non-hegemonic and less endowed countries played a
relatively marginal role here. We now turn to the issue of how North-South relations made
an impact on the global order.

3. North-South Relations and Global Order

We now consider the issue of North-South relations to understand legitimate social purpose
in a different way. Emerging powers like India and China, today’s emerging powers, were
until recently considered a part of developing countries or the global South. Steven
Krasner’s conceptualization of “‘structural conflict” was a powerful explanation for North-
South conflicts in the post-World War 2 era. Read differently, the legitimate social purpose
of the Third World, according to Krasner, was to lock its horns with the First. Third-World
countries wanted to reduce their vulnerability with respect to the industrialized world.
Krasner found that developing countries have weak state capacity to tax and create
infrastructure, and for making market-led adjustments. Devoid of this capacity, Third-
World countries would not be competitive with respect to the industrialized West. This
would engender structural conflict between the North and the South.

Structural conflict would be facilitated by two factors. First was the principle of
sovereign equality, central to the embedded liberal order. Sovereign equality ensured that
all states large and small had the same number of votes in the United Nations. Second, was
the powerful ideology of dependency theory that had its lineage in Lenin’s imperialism?
These theories argued persuasively that the wealth of the industrialized countries depended
largely on the poverty of the developing world. Wallerstein’s classic application of Lenin
to the post-colonial world, the theory of World Systems reasoned why industrialized
countries needed to exploit the less industrialized ones for raw materials and markets.

10 Mark Blyth, Great Transformations: Economic Ideas and Institutional Change in the Twentieth Century
(Cambridge University Press 2002).

! Ruggie, 'International Regimes' (n 1); see also John G Ruggie (ed), The Antinomies of Interdependence:
National Welfare and the International Division of Labor (Columbia University Press 1983).
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These structural pre-conditions material and ideational, argued Krasner, enabled the Third-
World state to define its social purpose in terms of neo-colonial dependency narratives.'?

The result: the countries of the South refused to cooperate with the multilateral
order. They opposed market adjustments and kept demanding compensation for the historic
exploitation from colonial times. This was clearly the case regarding India’s views within
the Group of 77 nations, which worked as a powerful lobby in many international arenas.
Our paper clearly shows that India and Bangladesh desired exceptions in arenas such as
trade and environment. These exceptions would allow them to deviate from market
rationality. And, these deviations also sought resources from Northern countries for
adjustment to the global order. Consistent with the Krasner’s logic, the Third World did
get embroiled in structural conflict with the developed world in the 1970s and the 1980s.
This was clearly evident during the oil shock inspired by the Organization of Petroleum
Exporting Countries (OPEC).

We find that India and Bangladesh have both shifted gears from structural conflict
to embedded liberalism, in their quest to adjust to emerging climate finance order.
Adjustment to the embedded liberal order would require these countries to make
adjustments while respecting domestic social concerns. We explore how and why this shift
has occurred. In the next section, we propose a way to think beyond Krasner to explain
why emerging economies such as India and Bangladesh successfully made this shift.

4. India and Bangladesh: Structural Conflict to Embedded Liberalism

If the global order requires us to think about the legitimate social purpose of the leading
power, the nature of India’s emergence or the interests of smaller countries like Bangladesh
in relation to the multilateral order prods us to think about how this idea of legitimate social
purpose can be applied to other states as well. I have argued elsewhere that states become
rational in relation to the logics of appropriateness they pursue.!® The Indian state began as
a votary of autarkic industrialization since independence since 1947. The idea that the
global economic realm is exploitative was driven both by the experience of colonialism
and by how Indian policy-makers were eyeing development paradigms such as import
substitution, and Soviet and Chinese communism. We will narrate briefly how India’s
autarkic import substitution was transformed by an embrace of globalization that
engendered the demand of maintaining an embedded liberal order. We will establish a
connection between India’s tryst with embedded liberalism in climate change negotiations
as well. We will conduct a similar exploration for Bangladesh, even though the literature
on Bangladesh’s globalization is substantially sparser.

12 Krasner, Structural Conflict (n 1); see Immanuel Wallerstein, The Modern World-System I: Capitalist
Agriculture and the Origins of the European World-Economy in the Sixteenth Century (Academic Press
1974); Immanuel Wallerstein, The Modern World-System II: Mercantilism and the Consolidation of the
European World-Economy, 1600-1750 (Academic Press 1980); Immanuel Wallerstein, The Modern World-
System III: The Second Era of Great Expansion of the Capitalist World-Economy, 1730-1840s (Academic
Press 1989).

13 Rahul Mukherji, Globalization and Deregulation: Ideas, Interests and Institutional Change in India
(Oxford University Press 2014).



First, India defined its legitimate social purpose in a rather autarkic way from 1950
till about 1975. It’s trade to GDP ratio rose consistently only after 1991. The period
between 1975 and 1991 is a period when the social purpose shifted in the direction of
change through a tipping point rather than a punctuated equilibrium model. The tipping
point model is a gradual model of economic change where change seems abrupt and
cataclysmic like an earthquake. However, it is largely an endogenous model of economic
change when abrupt change occurs when ideas reach a threshold. The tipping model
persuades us to explore how the social purpose of a state undergoes change.!'*

India adopted an autarkic model. It’s trade to GDP ratio was in the range of 10-15%
in the early 1970s. This model consolidated itself over a period time. The First Prime
Minister — Jawaharlal Nehru was one of the key architects who was influenced by
technocrats who favoured import substituting industrialization. India’s Second Five-Year
Plan was considered a model plan. It impressed both the communists in the USSR and the
Keynesians economists in the US, where import substituting industrialization was an
important idea in development theory. The plan’s execution earned resources both from
the US and the USSR in the early years till about the mid-1960s.'>

The import substituting consensus was reinforced over time. In 1966, India faced a
severe balance of payments crisis. The US wanted India devalue its currency and promote
both exports and private sector production. India did devalue its currency owing to severe
pressure from the US and the World Bank only to adopt an even more autarkic and state-
guided system after 1967.16

This was also the time when India was locked in “structural conflict” with the West.
It became a leader of the Group of 77 (G77) that demanded authoritative and redistributive
transfers rather than market-driven allocations. India spearheaded the move to remove
textiles trade from GATT — a project that led to the creation of the Multi-Fibre Agreement.
Even though the rise in oil prices during the two oil shocks, hurt the Indian economy, it did
not object to it. It argued for allocating resources for the development of poor countries.

If India was locked in structural conflict and did not acquiesce to adjustment to the
market in other realms, we would expect India to demand authoritative international
resource allocations in its favour rather than market-led adjustments during this period. In
a subsequent section, we demonstrate how India demanded systematic redistributive
transfers in international environmental regimes ranging from ozone negotiations to
climate change.

14 For tipping point see Mukherji, Globalization and Deregulation (n 14); Himanshu Jha, 'State Processes,
Ideas an Institutional Change: The Case of the Right to Information Act in Ind