Part I: a Judaic chronology of wife-initiated divorce

Rabbinic (70-620 ck)
(1) A husband divorces his wife for whatever reason and pays her dower.!
(2) A rabbinic court compels a husband to divorce his wife? and pay the dower because the husband:
a. has physical defects?
b. imposes unreasonable restrictions or behavior?
c. is sterile, impotent, or refuses to provide conjugal rights®
d. works in a profession considered disgusting®
e. or because the wife has made a vow prohibiting her husband from touching her
(3) A husband divorces his wife and does not pay the dower because the court has declared the wife to be
recalcitrant (i.e., a moredet or in breach of contract)’ or because the wife
a. apostatized, ignored a Jewish precept, or acted immorally®
b. refused sexual relations with her husband or performance of “wifely duties”?
c. has blemishes or physical defects that impinge the marital relationship*®

Geonic (620-1050 ck)
(1) A husband divorces his wife for whatever reason and pays her dower.!!
(2) A rabbinic court compels a husband to divorce his wife and pay the dower because the husband?®?:
a. has physical defects
b. imposes unreasonable restrictions or behavior
c. issterile orimpotent
d. works in a profession considered disgusting
(3) A husband divorces his wife and does not pay the dower because the court has declared the wife to be
recalcitrant (i.e., a moredet or in breach of contract) or because the wife
a. apostatized, ignored a Jewish precept, or acted immorally
b. refused sexual relations with her husband or performance of “wifely duties”
c. has blemishes or physical defects that impinge the marital relationship
(4) A wife divorces her husband, receiving either her full dower or part of it and without waiting twelve months.
In practice, it is unclear if the wife actually received the dower or relinquished it.!3

Rishonim (1050-1400 ck)
Is Geonic decree on wife-initiated divorce based on Talmud or is it an innovation?

= Talmud: Rashi (d. 1105 ce, France); Maimonides (d. 1204 ce, Spain/Egypt); Eastern rabbinic Jews before
16%™ century

= |nnovation, but valid: Rashba (d. 1310 ce, France)

* Innovation and invalid: Rabbenu Tam (d. 1171 ce, France); Rabbenu Asher (d. 1327 ce, Spain); majority of
Western rabbis after 14™ century

1 The House of Shammai’s argument to limit a husband’s ability to divorce was refuted by the House of Hillel. See Mishnah, Gittin
9:10. But the ketubbah payment was perceived as an impediment to the husband’s otherwise unencumbered right to divorce. See
Babylonian Talmud, Ketubbot 11a and Yebamot 89a.

2 Mishnah, Gittin 9:8. See also Babylonian Talmud, Gittin 88b (a Jewish court may compel a divorce, but a non-Jewish court may only
do so based on the decision of a Jewish court; specific type of divorce decree, nwiun v2). See also Mishnah, Arakhin 5:6 (a husband is
compelled to give a writ of divorce to his wife until he says he wills it).

3 Mishnah, Ketubbot 7:9.

4 Mishnah, Ketubbot 7:1-5.

5 Mishnah, Ketubbot 5:6. See also B. Talmud, Ketubbot 91a.

& Mishnah, Ketubbot 7:10.

7 Mishnah, Ketubbot 5:5-7 (defining a recalcitrant wife). Palestinian Talmud, Ketubbot 5:8 (a “writ of rebellion” is a charge against or
a deduction of the wife’s ketubbah payment). B. Talmud, Ketubbot 63a (the ketubbah of a recalcitrant wife is reduced to depletion
and she is divorced).

8 Mishnah, Ketubbot 7:6.

% Mishnah, Ketubbot 5:7.

10 Mishnah, Ketubbot 7:8.

11 But note that Rabbenu Gershom (d. 1028 ct, Germany) “enacted a decree which made it impossible for a husband to divorce his
wife against her will.” Shlomo Riskin, A Jewish woman's right to divorce: a halakhic history and a solution for the agunah (Jersey City:
KTAV Pub. House, 2006), xii, 109.

12 These grounds for compelling a husband to divorce his wife are discussed in Geonic responsa. See, for example, Albert Harkavy,
Teshuvot ha-geonim: sheelot u-teshuvot (New York: Menorah, Makhon le-mehkar ule-hotsaat kitve-yad u-sefarim “atikim, 1959), sec.
451.

13 Goitein notes that the Genizah contains numerous documents indicating that Jewish wives initiated divorce proceedings by
renouncing their financial claims (i.e. their dowers) against their husbands. Samuel D. Goitein, A Mediterranean society: the Jewish
communities of the Arab world as portrayed in the documents of the Cairo Geniza, 6 vols. (Berkeley: University of California Press,

1967-1993), v. 3, p. 265.
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Part Il: an Islamic chronology of wife-initiated divorce

Legal circles (610-750 cE)

(1) The most frequently discussed situation is of a husband divorcing his wife and paying a divorce
settlement.!* According to some jurists, he could avoid paying the post-divorce alimony if she was
deemed recalcitrant.®

(2) A husband offers his wife the option of choosing divorce or staying with him; if she chooses divorce, he
pays her the full divorce settlement.®

(3) A wife divorces her husband and she pays some form of divorce settlement by relinquishing part or all
of her dower.!’

(4) A court divorces a couple because the husband is unable to provide his wife with sufficient
maintenance,!® is missing,® or is impotent.2°

Professionalization of legal schools (750-1050 ck)
(1) A husband divorces his wife for whatever reason and pays the divorce settlement in full.
(2) A husband divorces his wife and pays less than the divorce settlement under the category of khul’,
possibly because the wife is recalcitrant or immoral.?!
(3) A court declares a wife divorced and the husband pays the divorce settlement for the following reasons:
a. if the husband is impotent or has a severe defect or disease??
b. if the husband deserts the wife, fails to provide her maintenance, or is cruel?

14 Abd Allah ibn Muhammad Ibn AbT Shaybah (d. 849; Iraq), Al-kitab al-musannaf fi al-ahadith wa-al-athdr, ed. Muhammad ‘Abd al-
Salam Shahin, 9 vols. (Beirut: Dar al-Kutub al-‘llmiyah, 1995), v. 4, kitab al-talag, passim. Muhammad ibn Idris al-ShafiT (d. 820;
Arabia/Egypt), al-Umm, 11 vols. (al-Mansarah: Dar al-Wafa’ lil-tiba‘ah wa-al-nashr wa-al-tawzi’, 2001), v. 6, passim.

15> Muhammad Rawwas Qal‘ah'ji, Mawsii ‘at figh Sufyan al-Thawri, F1 sabil mawsi‘ah fighiyah jami‘ah; Silsilat mawsu‘at figh al-salaf, 10
(Beirut: Dar al-Nafa’is, 1990), p. 780-781 (recalcitrant wife does not receive post-divorce alimony; no mention of dower reduction or
loss).

16 This is based on a Prophetic precedent. Ya‘qub ibn Ibrahim al-Ansari al-Ktfi AbG Yasuf (d. 798; Iraq), Kitab al-athar (Beirut: Dar al-
Kutub al-‘Iimiyah, 1978), 139-141. ‘Abd al-Razzaq ibn Hammam al-HimyarT al-San‘ani (d. 827; Yemen), Musannaf fT al-hadith, ed. Habib
al-Rahman al-‘Azami, 11 vols. (Beirut: al-Maktab al-Islam1, 1970-), v. 6, p. 515-526 and v. 517, p. 518-515. lbn Abi Shaybah (d. 849;
Iraq), Musannaf, v. 4, p. 92-94. Muhammad ibn Yazid lbn Majah (d. 887; Iran), Sunan al-Mustafd, ed. Abt al-Hasan Muhammad lbn
‘Abd al-Hadri al-Sindi Hanafi, 2 vols. (Beirut: Al-Fikr, 1975), v. 1, p. 632 (Prophet offered his wives divorce option). Muhammad ibn
Yazid al-Qazwint Ibn Majah (d. 887; Iran), Sunan Abi ‘Abd Allah Muhammad ibn Yazid al-Qazwini Ibn Majah, ed. Muhammad Fu’ad
‘Abd al-Baqi, 2 vols. (Cairo: Dar Ahya’ al-Kutub al-‘Arabiyah, 1952-54), v. 1, p. 661-662 (Prophet gave wives option to divorce and
receive full dower). See also the following late antique jurists who validated giving a wife the option to divorce without relinquishing
her dower: Muhammad Rawwas Qal‘ah'ji, Mawsa ‘at figh ‘Ali ibn Abi Talib, F1 sabil mawsi‘ah fighiyah jami‘ah; Silsilat mawsi‘at figh
al-salaf, 4 (Damascus: Dar al-Fikr, 1983), p. 440-443. Muhammad Rawwas Qal‘ah'ji, Mawsd‘at figh ‘Uthman ibn ‘Affan, Min al-turath
al-Islam; al-kitab 32 (Mecca: Jami‘at Umm al-Qurd, Kulltyat al-Shari‘ah wa-al-Dirasat al-Islamiyah, Markaz al-Bahth al-‘llmi wa-lhya’ al-
Turath al-Islami, 1983), p. 257. Muhammad Rawwas Qal‘ah'jl, Mawsi‘at figh ‘Abd Allah ibn ‘Umar: ‘asruhu wa-hayatuh, Fi sabil
mawsi‘ah fighiyah jami‘ah; 7 (Beirut: Dar al-Nafa’is, 1986), p. 562-564. Muhammad Rawwas Qal‘ah'ji, Maws ‘at figh Zayd ibn Thabit
wa-Abi Hurayrah, Fi sabll mawsi‘ah fighiyah jami‘ah; Silsilat maws‘at figh al-salaf (Beirut: Dar al-Nafa’is, 1993), p. 197-198. Qal‘ah'ji,
Sufyan al-Thawri, p. 614-616. Muhammad Rawwas Qal‘ah'ji, Mawsii‘at figh ‘Abd Allah ibn ‘Abbads, F1 sabil mawsi‘ah fighiyah jami‘ah;
Silsilat mawsa‘at figh al-salaf (Beirut: Dar al-Nafa’is, 1996), p. 510.

17 al-Himyari al-San‘ani (d. 827; Yemen), Musannaf, v. 6, 490-491, 494-495, 500-506. Ibn Abi Shaybah (d. 849; Iraq), Musannaf, v. 4, p.
120-123, 128-129. Qal‘ah'ji, ‘Uthman ibn ‘Affan, p. 162 (the first four caliphs all permitted khul® divorce). See also Muhammad ibn
Isma‘ll Bukhari (d. 870; Khurasan), Sahih al-Bukhdri = The translation of the meanings of Sahih al-Bukhari, Arabic-English [Jami‘ al-
sahih], trans. Muhammad Muhsin Khan, 9 vols. (Medina: Dar al-Fikr, 1981), v. 7, p. 149-151. ‘Aliibn Ja‘far Madan1 (d. 825), Masa'il ‘Alf
ibn Ja‘far wa-mustadrakatuha, Silsilat masadir bihar al-anwar, 8 (Beirut: Mu’assasat Al al-Bayt li-lhya’ al-Turath, 1990), 283 (Imami
Shi'l: a woman relinquishes any monetary claims against the husband in wife-initiated divorce). (There was a minority opinion that
prohibited forfeiture divorces and another minority opinion that only permitted it with judicial intervention; but neither of these
positions was normative. ‘Ablah Kahlawi, al-Khul‘: dawa’ ma la dawa’ la-hu: dirasah fighiyah mugaranah (Cairo: Dar al-Rashad, 2000),
68-69.)

18 |bn Abi Shaybah (d. 849; Iraq), Musannaf, v. 4, p. 174-175. Qal‘ah'ji, ‘Alf ibn Abi Talib, p. 456 (a judge may issue divorce if husband
is unable/unwilling to provide maintenance). But see Qal‘ah'ji, Sufyan al-Thawri, p. 781 (a judge does not divorce a couple if the
husband is unable to provide sufficient maintenance for the wife).

19 Qal‘ah'ji, ‘Abd Allah ibn ‘Abbas, p. 520 (a judge may issue divorce with sufficient grounds, such as abandonment).
20 Qal‘ah'ji, “Ali ibn Abi Talib, p. 454-455 (divorce granted if husband is impotent or cannot provide wife with conjugal rights).

21 Many late antique jurists and Ahmad ibn Hanbal prohibit a husband from taking more than the wife’s dower; Hanafis do not
recommend his taking more; Malikis, Shafi‘ls, and Imam1 Shi‘is permit husbands to take as much as, less than, or more than the dower
amount he gave her. The two main juristic opinions (for and against a husband taking more than the dower in a khul‘ divorce) are
summarized in Kahlawi, al-Khul‘, 140-143.

22 “An impotent husband must be allowed a year’s probation after which divorce takes place” and the wife is entitled to keep the
entire dower. ‘Ali ibn Abi Bakr Marghinani (d. 1197; Farghana), The Hidaya: commentary on the Islamic laws, trans. Zahra Baintner, 2
vols. (Karachi: Darul Ishaat, 2007), v. 2, p. 217 (Hanafi). By the early modern period, Hanafi jurists identified sexual impotence as the
only valid grounds for a woman to demand a divorce, but also permitted women to include numerous marriage contract stipulations
that would facilitate their divorce rights. See also ‘Abd al-Rahman Jaziri, Muhammad Gharawi, and Yasir Mazih, Kitab al-figh ‘ald al-
madhahib al-arba‘ah wa madhhab ahl al-bayt, 5 vols. (Beirut: Dar al-Thagalayn, 1998), passim.

23 See footnote 18. See also AbT Zakariya Muhyt al-Din ibn Sharaf al-Nawawi (d. 1277; Syria), AbQ Ishag lbrahim ibn ‘Alf ibn Yasuf
FirGzabadi al-Shirazi (d. 1083; Iran), and Taqt al-Din ‘All ibn ‘Abd al-Kafi Subki (d. 1355; Cairo/Damascus), al-Majmd’, sharh al-
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c. ifthe husband is insane®*
(4) A wife divorces her husband?® and forfeits the divorce settlement (dower) partially, completely, or even
in excess under specific circumstances. According to many jurists, the husband’s consent is required.?®
(5) Less prevalent than in an earlier period, a husband offers his wife the option of choosing divorce or
staying with him; if she chooses divorce, he pays her a divorce settlement.?’

Consolidation (1050-1400 ck)

Ibn Rushd summarizes the five main juristic perspectives: “Five opinions are, thus derived for khul". First,
that is not permitted at all. Second, it is permitted in all circumstances, that is, even under duress. Third,
it is not permitted unless fornication is witnessed. Fourth, it is permitted when there is fear that the limits
imposed by Allah will not be maintained. Fifth, that it is permitted in all circumstances, except under
duress, which is the most widely accepted (mashhdr) opinion.” (Duress here refers to a husband forcing
his wife to accept less than the divorce settlement.)

Legal taxonomy: Jurists continued to debate the permissibility of a husband taking more than the dower
from the wife in khul". lbn Rushd summarizes the prevalent taxonomy: “The term khul‘, however, in the
opinion of the jurists is confined to her paying him all that he spent on her, the term sulh to paying a part
of it, fidya to paying more than it, and mubara’ah to her writing off a claim that she had against him.”

Still, there is a difference of opinion on the possibility of a husband taking more than the divorce settlement
in fidya. See: The majority Shafi'm opinion permits a husband to take more than the dower as part of the
khul® divorce settlement, whereas the minority Shafi7m opinion disapproves of this practice.

Muhadhab, ed. Zakariya ‘Ali Yasuf, 18 vols. (Cairo: Matba’at al-‘Asimah, 1966-69), v. 17, p. 110-112 (ShafiT: if a husband cannot support
his wife, they are divorced).

24 But, there is a Hanafi opinion that a woman cannot demand judicial divorce if her husband is mentally incompetent or has a serious
disease. Marghinani (d. 1197; Farghana), The Hidaya, v. 2, p.219 (Hanafi).

25 A wife can demand khul“if (a) wife finds husband disgusting (incompatibility); (b) husband is abusive; (c) wife fears that she cannot
be faithful. Muhammad ibn Ahmad Shams al-Din Sarakhsi (d. 11th cent; Transoxania), Kitab al-Mabst, 30 vols. (Beirut: Dar al-Kutub
al-‘llmiyah, 1993), v. 6, p. 171 (Hanafi: chapter on khul® begins with quote "if a woman divorces her husband..."). lbn Hazm synopsizes
juristic opinions by noting that some jurists prohibit khul‘, while others make it conditional upon one of the following factors: (a) a
political leader permits it; (b) the wife is having an affair; (c) the husband is abusive; (d) she refuses to purify herself; (e) she claims
that her husband is repulsive; (f) she dislikes him and he is not compelling her (to relinquish her dower). ‘Ali ibn Ahmad Ibn Hazm (d.
1064; Spain), Maratib al-ijma’ fi al-‘ibadat wa-al-mu‘amalat wa-al-i‘tigadat (Beirut: Dar al-Kutub al-‘limiyah, 1970), p. 74-75 (Zahir).
See also ‘Ali ibn Ahmad Ibn Hazm (d. 1064; Spain), al-Muhalld, ed. Hasan Zaydan Tulbah, 12 vols. (Cairo: Maktabat al-Jumhdriyah al-
‘Arabiyah, 1967-1971), v. 10, p. 286-297 (Z3ahir1).

26 While all the legal schools accept the validity of khul‘, most legal schools view it as a negotiated settlement. lbn Hazm (d. 1064;
Spain), al-Muhalla, v. 10, p. 286 (ZahirT: khul* only by mutual consent). Hanafis require the husband to accept the wife’s khul* offer in
order for a divorce to be valid. Jaziri, Gharawi, and Mazih, Kitab al-figh, v. 4, 494. This resembles the common — although likely not
universal — rabbinic perspective that a husband must deliver a get for a divorce to occur.

27 Malik Ibn Anas (d. 796; Arabia), Muwatta’ al-lmam Malik, ed. ‘Abd al-Wahhab ‘Abd al-Latif, 2nd ed. (Beirut: al-Matba‘ah al-‘limiyah,
1979), p. 191-192 (giving wife divorce option with full dower). Aba Yasuf (d. 798; Iraq), Kitab al-athar, p. 139-141 (Hanafi: women
given choice to divorce and receive dowers). Bishr ibn Ghanim al-Khurasant al-lbadi (d. ca. 815; Khurasan), Mudawwanah al-kubrd, 2
vols. (Oman: Wizarat al-Turath al-Qawmi wa-al-Thaqgafah, 1984), v. 2, p. 56-67 (Ibadti). Sarakhsi (d. 11th cent; Transoxania), al-Mabsiit,
v. 6, p. 210-223 (Hanaft: giving wife divorce option with full dower). Yasufibn ‘Abd Allah Ibn ‘Abd al-Barr (d. 1070; Spain), Kitab al-kafi
fT figh ahl al-Madinah al-Maliki, ed. Muhammad Muhammad Ahid Wuld Madik Maritani, 2 vols. (Riyadh: Maktabat al-Riyad al-
Hadithah, 1980), v. 2, p. 587-591 (Maliki: giving wife divorce option with full dower). But see lbn Hazm negating the possibility of a
woman being given the option of choosing divorce. Ibn Hazm (d. 1064; Spain), al-Muhalla, v. 10, p. 144-153 (Zahir1).
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Part Ill: Intersections

Babylonian Talmud, Ketubbot 63b

In the case where a woman “rebels” against her husband, her ketubbah
(dower) may be reduced by seven denarii a week. R. Judah said: seven
tropaics. Our Masters went back and deliberated that an announcement
regarding her shall be made on four consecutive Sabbaths and that then
the court shall send her [the following warning]: “Be it known to you that
even if your ketubbah is for a hundred maneh you have forfeited it”
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Babylonian Talmud, Ketubbot 64a

We also make her wait twelve months, a [full] year for her divorce, and
during these twelve months she receives no maintenance from her
husband.
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Geonic responsa: Rav Sherira Gaon (d. 1038, Babylon)

Originally, the legal requirement was that we do not coerce the husband
to divorce his wife if she requests a divorce, except in those [cases] in
which the Rabbis stated that they do coerce him to divorce her... Later,
they made another decree that they would make an announcement
concerning her for four consecutive weeks... Finally, they decreed that
they announce about her for four weeks and she would forfeit everything.
Nevertheless, they did not coerce the husband to write her a divorce
document... And they decreed that they make her wait for a divorce for 12
months (from the time she asks for a divorce) because they might reconcile
and if they do not reconcile after 12 months, they coerce the husband and
he writes a divorce document for her. After our Sabboraic rabbis, when
our sages noticed that the daughters of Israel were going and relying upon
Gentiles to acquire for them divorce documents by force from their
husbands and there would be those who write divorce documents by
coercion and it would be doubtful whether it was a legal or illegal divorce
and this would lead to calamity... They decreed in the time of Mar Rav
Rabba son of Rav Hunai (may they rest in Eden) about a recalcitrant wife
who requests a divorce, that all of the nikhsei tzon barzel (type of dowry)
that she brought with her [into the marriage] he must pay for and that
even what was destroyed or lost he must pay her... And they coerce him
and he writes for her a divorce document immediately and and she
receives one or two hundred [the standard dower]. By this custom we
practice today as we have for three hundred years and more. So should
you do as well.
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Geonic Responsa (Harkavy sec. 19)

A married woman who says to her husband, “divorce me, | do not want to
be with you” he is liable to give her nothing and she is a recalcitrant wife...
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Geonic Responsa
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...for when she “rebels” and forfeits her ketubbah, he needs to record it in
court that she forfeited to him her ketubbah...
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Geonic Responsa (Harkavy sec. 71)

After the gemara, our rabbis decreed that even what she seizes we take to
him from her and we give her a divorce immediately...
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Geonic Responsa

As for what you asked: If a man marries a second wife and his wife rejects
this, she is recalcitrant and she is divorced without a ketubbah for Rava
said that a man may marry several women in addition to his wife as long
as he can provide his marital obligations...
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Halakhot Gedolot (9" century), sec. 36, laws of marriage

And now in the two yeshivas they rule on the recalcitrant wife that even
though she seized something from her ketubbah, we take it from her and
we give it to the husband and we give her a divorce document
immediately.
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al-Himyart al-San‘ani (d. 827; Yemen), Musannaf,v. 7, p. 174

12660 — A woman from Hirah became Muslim and her husband did not
become Muslim. ‘Umar bin al-Khattab decreed (literally, wrote) about this
situation: They should let her choose; if she wants, she divorces him; and
if she wants, she stays with him.
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Ibn Abi Shaybah (d. 849; Iraq), Musannaf, v. 4, p. 109-110
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Sahniin (d. 854/5 ck, Tunisia), al-Mudawwanah al-kubrd li-imam Malik Ibn
Anas al-Asbahi (v. 2, 212-213)

If he converts during her waiting period, a [non-Muslim] husband has a
right to his [Muslim] wife, but [if he does not convert] he has no right to
her if her waiting period concludes, even if he converts afterwards.
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Rabbeinu Gershom (d. 1028, France), Responsa sec. 41

Our Savoraic rabbis, after the “instruction,” they decreed that the
“practical law” is to take from her what she seized from his property and
give it to him and he gives (her) a divorce document immediately so that
the daughters of Israel do not go out to evil culture.
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Rashi (d. 1105, France), Ketubbot 63b

One who says “lI want him” — we should force her by reducing her
ketubbah

But if she said “He is repulsive to me” — | do not want either him or his
ketubbah

No pressure is placed on her — to delay her, but rather he gives her a
divorce document and she is divorced without a ketubbah
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Rabbeinu Tam (d. 1171, France), Sefer ha-yashar, Responsa, sec. 24 (see
also Tosafot, Ketubbot 63b)

The Geonim decreed that we do not delay her 12 months for a divorce
document, but rather we coerce him (to give it). Heaven forbid that our
rabbis should increase the mamzerim in Israel, for we established that
Ravina and Rav Ashi were the end of the “instruction.” And granted that
the Geonim were able to establish that the ketubbah of a woman could be
collected on movable property [whereas in Talmudic times it was only
collectable on immovable property], based on halakhah or their own
opinion, that is the monetary issues. But to permit an invalid divorce
document, we do not have the authority from the days of Rav Ashi to to
the days of the messiah.
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Maimonides (d. 1204, Spain/Egypt), Hilkhot Ishut, 14:14

The Geonim reported that in Babylonia they have different customs
pertaining to the recalcitrant wife, but those customs did not spread to the
majority of Israel and many great scholars in many places disagree with
them. We ought to recognize and to rule according to Talmudic law.
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Maimonides (d. 1204, Spain/Egypt), Hilkhot Gerushin, 2:20

If a man who may be legally compelled to divorce his wife refuses to do so,
a Jewish court in any place and at any time may scourge him until he says
"I consent." He then writes a divorce decree (get) and it is valid. Similarly,
if it is non-Jews who whip him and say to him, "Do what the Jews tell you
to do," so that Jews exert pressure on him at the hands of non-Jews until
he divorces (her), the divorce decree is likewise valid. But if non-Jews on
their own initiative exert pressure upon him until he writes the divorce
decree, insofar as the law does not obligate him to write it, it is invalid.

And why is this divorce decree not null and void, seeing that it is the
product of duress, whether exerted by non-Jews or by Jews? Because
duress only applies to him who is compelled and pressed to do something
that the Torah does not obligate him to do; for example, one who is lashed
until he consents to sell something or give it away as a gift. But, he whose
evil inclination induces him to violate a commandment or commit a
transgression, and who is lashed until he does what he is obligated to do,
or refrains from what he is forbidden to do, cannot be viewed as a victim
of duress; rather, he has brought duress upon himself by submitting to his
evil intention.

Therefore, this man who refuses to divorce his wife, inasmuch as he
desires to be of the Jews, to abide by all the commandments, and to keep
away from transgressions, it is only his inclination that has overwhelmed
him; once he is lashed and his inclination is weakened and he says "I
consent," it is the same as if he had given the divorce decree voluntarily.

When the law does not require him to divorce (his wife) and a Jewish court
or laypeople compel him to divorce her, this is is an invalid divorce decree.
Since, however, it was Jews who coerced him, he should complete the
divorce. But if non-Jews compelled him to divorce and it was not required
by law, it is not a (valid) divorce decrre. Even though he tells the non-Jews,
“I consent,” and he says to the Jews, “write and sign it,” since the law does
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not compel the divorce and the non-Jews pressured him, it is not a divorce
decree.
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Cairo Geniza

TS 13 J 3, fol. 22, copied from S.D. Goitein's Typed Texts. 07-09-90, N.H. (p). Document of a full-fledged bara'a (release of spouse
from obligations upon divorce) in which husband and wife from al-Mahalla appear before the court of Fustat, Ab 4973/Ab

1524/August 1213. [spouse is husband]
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Rabbi Yitzhak Ben Moshe (d. 1250, Vienna), Sefer or zaru‘a, Section 1,
Responsa section 4354

The Geonim of the yeshivas of Babylonia, our Savoraic rabbis who were after
the “instruction”, decreed that they coerce a husband to give a divorce
document to a recalcitrant wife immediately and also the Ba‘al of Halakhot
Gedolot wrote and also Rav Hai and Rav Sherira wrote and all the Geonim,
that for more than 300 years from their days this decree was decreed and
there is no deviation from this. And thus also Rav Alfasi wrote his legal opinion
and there is no one who can uproot the decree of the great bet din of
Babylonia. Therefore, this divorce document is legitimate and there is no
questioning it. And, moreoever, she has a strong claim that he cannot have
sex with her and since he agreed to give her a divorce document even though
by coercion, then his divorce is valid. For we have here a commandment to
obey the words of the sages, the decree of the great bet din...
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Rashba (d. 1310, Spain), Responsa, Part 2, sec. 276

Nevertheless, if it is their custom in those places to do as Maimonides, let
them. Because even Geonim, you know they said: we coerce (him) to divorce
(her) as long as she is recalcitrant. And in the places where they follow that
tradition, we have no authority to disagree with them or to void their words.
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Ya‘qov ben Asher (d. ca. 1349 ce, Spain), Tur, Even Ha'ezer, marriage laws,
section 77

The woman who refuses her husband sex there are many decrees enacted on
the subject...

We saw a Geonic (text) that states to give her (a recalcitrant wife) her essential
ketubbah of 100 or 200 so that the daughters of Israel do not become illicit
(i.e., engage in immoral sexual behavior)...

The Rosh, according to the words of Rav Alfasi, said that when they saw the
denigration among the daughters of Israel and that if they waited 12 months
for a divorce document they would rely upon idol-worshippers and go out to
evil culture...

The sages of Ashkenaz and Sefard agreed that in the case of “he is repulsive
to me” it is not permissible to coerce the husband to divorce so every judge
should be careful not to coerce a divorce in the case of “he is repulsive to me.”
And also they do not coerce her to be with him...
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